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THE LAW. OF EVIDENCE. #88. I. 


b £ 'S * | : 1 
r P. 2.) I cannot find this cafe in any other author: from the „ 
- - '_ marginal note, I conceive the court adjudged the Venire Pp 

facias miſawarded. N 5 . a 


x * 


dock, andothers, and others for taking "_ divers parcels of ribbon from M 


2 . the cuſtom of London againſt hawkers ; vide 


_ . 


| (+ P. 30) advantage which otherwiſe the might have had. But Roll 


_ ning, , FHonaur of Glouceſter, extending into divers counties, and 


Intereſted. was certified by the mouth of the Recorder, and a trial eh 


. | The defendants pleaded, by way of juſtification, f 
tcet, to take 


For a new away wares from any that ſold them up and down the 


4 Ttrial, becauſe of ſtreets. n TY 4 „ "Hp Be 3 1 we 
„ = mioeriah, the The plaintiff replied that there was no ſuch cuſtom, || © 
eee perlen and iſſue was taken upon it, and thereupon the cuftom hs 


upon it in London, and a verdict for the defendants: The 

plaintiff moved in arreſt of judgment, that it was a mis- W 

trial, becauſe it was before thoſe who were intereſted in 

the cauſe, and therefore deſired there might be another 

trial. Roll Juſtice ſaid, it is againſt natural equity, for 
Trial. one to be judge in his own cauſe, although the other part 

. admit it to be ſo, and therefore it is a mis- trial, though it 

were at the requeſt of the plaintiff, becauſe it is againſt 

natural reaſon. 8 E. III. f. oo. 5 Ed. III. 8. 9 H. Fl. 

F. 21. Hil. 38 Eliz. in the Exchequer. The prayer of 

the plaintiff cannot help the trial, for the conſent: of both 

parties cannot change the law, much leſs the prayer of one 

of the parties. Hales, of counſel with the defendants, 

argued, that it was not a mis, trial, and ſaid this'concerns 

them in point of privilege of the city, and not merely 

in point of intereſt, before whom the judgment was given. 

2dly. The conſent of the party hath barred him of the 


Juſtice anſwered, here is point of intereſt as well aspoint 
of privilege, for part of the poor taken onme to the be- 
nefit of the city, and therefore they ought not to be 
their own judges, for this is againſt natural reaſon, and fo 

it is a mĩs- trial. But it doth not appear here, whether the 

Mayor and Aldermen be another corporation or not, and 
diſt int from the corporation alleged, which certified this 
cuſtom by the mouth of the Recorder, and this is the ſole 

doubt in this caſe. The court ordered that there ſhould be a 
new trial, except cauſe ſhewn to the contrary. Q, | Whether 
there ſhall be a repleader, or a newVenire? ig 


Hill v. Bun- This was replevin : Lord Montague was ſeiſed of the 


. B. ware I. conſiſting ſolely of ſervices without demeſnes ; within 
1659. Ro. 402. "on ka e which 


\ 


f 


" If nss. it. THE LAW OF EVIDENCE.. 1 „ 


Which honour there is a "cuſtom that eaeh tenant dying x Sid. 17 
a ſeiſed of an inheritance; ſhall pay for each meſſuage and Vid. Br-Avows 
cottage 58. and for each acre of paſture . .. . and for each g. ao. "ye -. 
acre of meadow-. . . Sc. for which ſums the bailiff of Replevin. Cup. 
the lord or his deputies may diſtrain. Sir Tho. Reed, a tom for having 
tenant of the ſaid honour, died ſeiſed of an eſtate in fee- ſo much upon 
ſimple or tail, after whoſe deceaſe the bailiff diſtrained in 2 l 
an acre of which Sir Tho. died ſeiſed in Denford, in the training al! 
county of Northampton, which acre is within the honour beaſts. 8 
h of a aforeſaid; and note, that the cuſtom aforeſaid er A 
„ was ſor diſtraining any beaſts upon the land within the ho- „ | 
« nour. And upon replevin brought, iſſue was taken upon ought to have 
l if the cuſtom, and Venire facias from +Denford. And the iued. 
© 8 cuſtom being found, it was moved in arreſt of judg- (1 P. 4.) 
n 1 * or the unreaſonableneſs of the cuſtom. 
2. For the mis- trial. Fr gr ES. 
i With reſpe& to the firſt point, a variety of arguments 
) WW were uſed, pro et ron; but as the Court did not give judg= 
ment upon that point, they are herę omitted. . a 
t - As to the ſecond point, if this was a mis trial? it was 
J. argued by Maynard and Bernard for the defendant, that 
of this is not a mis-tria], but that the Venire facias from Den- | i 
1 ford is good enough, for it ought to be from the county of = 
© BN. or from the county of Gloucefler, or from the vill. of „ = 
D. 1+ It cannot be from the body of the County of N. 
inaſmuch as it does not appear that the honour is in this 

ounty only; for it doth not appear that the honour is ex- 
tended out of D. yet in truth the honour is extended into 
ſeveral] counties: 2. It cannot be from the honour of 2 
Glourefler, for an honour is only an accumulation of ſervi- . 
nt ces; and although an honour way conſiſt of demeſnes and + ne 


e Wlervices, yet this honour hath only ſervices, and it cannot 

be be ſhe win that a Venire facias was ever yet from an honour . 

fo Ipecauſe that Lirtleron's argument may be uſed; videlicet, 2 Leon. 36. 

he Wir ſuch thing could have been done, it would have been PL 47. | 
nd Been before this time, therefore they concluded that the er „ 
* enue could not be from an honour, any more than from a pl. 3. Sid. 88. ; 4 


foreſt," 1 Rep, 127. 3. Therefore if it cannot be from Pl. 4. Et. 326. 
he two places before-mentioned, of neceſlity it ought to FI. 3 Crb.200. 
de from the vill. of Denford. where the capture is ſuppoſed. | . . 
And to prove this, they relied upon a caſe between Row et 


the itchferd, 16 Facs in B. R. where upon iſſue joined up | | 

; R. whe | joined upon a (+ P. c. 
2nd uſtom of the Stanaries, a Venire factas was from the vill. (i 5 ) 
* here, &:c. and not from the Stanaries, nor from the 


B 2 county. AZ 
i 1 — 1 > : : py TFT 


ven 497: 


1 Inſt (te. 6. N 1 SS „, conquerantur, Cc. before, and of - Dyer, 


23. 
os 76, *. Iden a judgment in the Cingue Ports, becauſe no ſuch writ 


2 — and ſo agreed per Cur, that this is a meer and that 
. _ BY the common law, but alſo Se the ſta- 
e 


__ from the vn and not from the nee | vs * 


2 was held T. 12 Fac. in B. R. Ro. 1979. 


de; for how can the vine of D. try a cuſtom of the ho- 


17 feveral places. 


TRE LAW or VIV e. . . 
. Vide 22 H. VI. 35. Where a Venire ria (hall. 


I» By the common law: if land held of a manor be ins 
another vill. the venue ſhall be from both; for if the iſſue 
is to be tried of a greater extent than the venue, as if the 


vonue be of Ning Street, where the iſſue is of St. Margaret, 
this is a mis-trial, for the venue ought to be as large þ 


as the thing to be tried; Hob. 76. Aud Simonds et Bur- 
wes" caſe, Cra. 2. Arundell's caſe, Co. 6. And alſo on 
the other part it ſeems that the venue ought not to be larger 
than the iſſue, for if the venue be of a manor and vill, 
where it ſhould be of the manor only, this is not good, 


And i is not neceſſary for us to enquire if eee 
dere ought to be of the body of the county, or of the 
honour ; (but it ſeemed to the chief juſtice: that it could 
not be of the honour, and he uſedthe argument of Littleton 


Co. L. 81. (Sid. 114.) that error does not lie 


hath ever yet been brought) for it is ſufficient to prove, that 
it ought not to be from Denford, and from D. it may not 


nour of Glouceſter, where it does not appear by all the 


pleadings that D. is within the ſaid honour? therefore, 


for the ſame reaſon that it might be from D. it might be? | 2 


from any other vill, in the county .of - Northampton, BW wa 


2. This is not aided by the ſtatute, for the ſtatute which De 


* aids this mis-trial, if any would, is the ſtatute 21 Ja wh 
e. 13. And this ſtatute, as the chief FRY ſaid, only to 
aids mis-trial in two caſes,  * wa: 


1. This ſtatute only 1 85 where the venvr ought tobe from had 
- 2. | This 


„ „ n THE LAW OF EVIDENCE. 


12. This ſtatute only aids where one of the places is trul x7 

extend to it. 1 | kt | 

— And ſo per tatam Cur', after ſeveral arguments at the bar, 

is the judgment was arreſted, and a Venire facias de novo Judgment, - 

re, awarded, if the plaintiff choſe to take it; but they agreed HE 

ze | chat he might be nonſuited if he would. | 1 8 

id Nota, That the Court did not give their opinion as Os 16 

zn | the cuſtom, nor as to the place from whence the JVenire sid. 9, 13, 28. 
facias ſhould iflue. „5% ͤ ON 5 . 

l, The chief juſtice obſerved, that there was not any 

at known place mentioned in the avowry as there ought to . 

a- © have been; but inaſmuch tas it was after verdict, it was (+ P. 7.) 

| ood enough, otherwiſe if there had been a demurrer be- 5 
185 verdict, for the want of it upon ſuch demurrer would e 

have made the avowry bad, and ſo he ſaid the books are 8d. fo. xo. 

reconciled, ' Sg : „ 

By 4 Ann, c. 16. 5 6. writs of Venire are to be de cor- 


5 Action of covenant was brought in Hampſbire, and Gilbert WE * 
breach aſſigned for not repaiting a houſe in Berkſhire, and Martin, M. 
the iſſue jvined was non infregit conventionem, and verdict 35 Car. H. B.K. 


in Hampſhire for plaintiff. RG = 8 
and breach aſſigned in another county, and trial in H. ;this is a mis- trial, 1 Lev. 114. 
7 Co. 2, 3. Ray. 85. 1 Keb. 57. . ; : die 6 ark 


And it was moved, in arreſt of judgment, that this was 
| amis-trial ; and of this opinion was the Courpuges col 
ſideration (except Vindbam) for they ſaid that this was a 
2 iſſue, upon which nothing could be-given in evi ?:?! 
e dence but the not repairing the houſe, which is in Bert- x Cro. 161, 
vrit W Hire; and although the privity remains, this action being 132, 142. 

hat proper, between thoſe who are parties to the deed and not 2 Cr. 446. 
not afſigners, &c, yet not any election could be given to the 

ho- plaintiff in this caſe, for which reafon it ſeemed to them 

the that it was a mis- trial. : : 


t be Action upon the caſe for an eſcape, maſne proceſs, Hopping v. 4 

bas brought in Exeter againſt the Sheriff of the county of Holmy, E. 20 
hich Devon, and the declaration was of a taking at Tonſtam, ap by N 1 
Jas. which is in Devor/hire, and that the defendant ſuffered him Eſrape fup- 2 
only to eſcape at Exeter. And after verdict for the plaintiff it poſed in ano= 
3 was moved, in arreſt of judgment, becauſe the plaintiff other county, | 
dad declared againſt the Sheriff of Devonſhire for an eſcape Jet feed after 


verdlict, and it 
at ſhall be intend- 


A 1 - 
; 4 


8 
GT, of 


THE LAW OF EVIDENCE. 


. P. 8. ) at Exeter, which is a city and county 4of itſelf, and not part 
5 * he i. of the county of Devon, and for this it was at firſt 
there by Habeas ſtayed. 5 : 50 n 


Corpus, &c. | 
2 Keb. 350. 7 Co. 2. a. 


| f But, at another day, judgment was given for the 
4 jog plaintiff, by all but Twi/aez Juſtice ; for being after ver- 
2 And. 35. dict, it ſhall be intended that the defendant had the cuſ- 
* tody of his priſoner in Exeter, either upon Habeas Corpus, 
f or upon frelh purſuit. But per Troiſden this is too foreign 
1 an intendment. „„ 3 
I And. 291. Wota, In this caſe it was ſaid, that in Nottingham, 
2 And, 35. which is a city and county, the judge ſits in the city, and 
BI np judge tries the cauſes of the county at large. „ 
ty er The jury were, and gave their verdict, in the county 
wero in ano - at large, but the clerk took and recorded their verdict in the 
ther, upon the city. | h ET : d \ 
_ of wo And judgment was given for the plaintiff Nift, Ge. 
Lander and Debt for rent brought in Middleſex. The defendant 
Elliot. H. 3 & 4 pleaded an entry before the rent became due, and that he 
1 "4 in B. R. was held out, &c. at ſuch a place in Hertfordſhire, where 
Yen. the land lay; and iſſue was taken thereon, and tried in 


Declaration : 
in Middlefex, , Middleſex. 


plea in Hert- Pemberton moved, in arreſt of judgment, that this was 


ws.” | a mis-tria). ; 
Vl ag Tremain contra. It is aided by the ſtatute of Feofailes, | 
Croft and Waters's caſe, in Saunders, adjudged (I believe 
he meant Craft, and Boit. 1 Saund. 247) Wiſe and Adder- 
G ley's Caſe in C. B. in Saunders. %%% 
Locality. Pemberton. A local juſtification will alter the caſe, 


and the locality was neceſſary in our caſe; otherwiſe in 

the caſe in Saunders, (which was agreed by the Court) 

the latter judgments are contrary to Wiſe and Adderley's 

| Caſe; fo per Pollexfem in Jennings and | Hankey's caſe. 

(T P. 9.) tCurm. This is a mis- trial, and a Venire facias de novo 
"7 was awarded. | . 


Edgborongh v. The plaintiff declares, that he was the firſt inventor of 


_ the horizontal mill, for which he had letters patent for 
Ss 3 fourteen years, and that notwithſtanding which, the de- 


Fact in Staf. fendant made another mill, like, Cc. and damages, Se. 


ſordſnire, tried Verdict pro quer. 


wal eng cg Holt moved, in arreſt of judgment, that it was a mis- " 
FE . 'erial in Middleſex, the mill being made in Stafferdſhire, 
where only the cauſe of action ariſeth. > 8 


00. 


n. 156. U. r Law or EVIDENCE. 


Ohj. Bulwer' s caſe. . Anſw. In that caſe there are two | 
| tortious acts there; ſecus in our caſe. 

- Here the letters patent are only: an inducement to the 
_ 1 Crv. 143; 183. 


makes the mill which the Court denied. 
Pallexfen oro icio. 


Bulwer's caſe; but admitted, that before Butwer's calc, 


tae original fact was done. 

O. That it is not averred, that no other uſed this art 
Terk the plaintiff, at the time of granting the pa- 
tent. 

Anſiv. It appears by the record ded primus inventſ- 
OE EE 

0%. Notwithſtanding chat, it might be uſed beyond 

ſea. 

Anſiu. Admitting that, yet it ſhall be good, and within 
the itatute, for that ſpeaks only of new manufactures 
within this realm, which Aolloway agreed. 


pro guer. 


udgment, that the bond being made at Cheſter, ought to 


leaded, that the party dwelt there, or had whereb 
pe attached there, that there would be a failure of jul . 
if it could not be tried here, and Adinſhew and Treton 
(per Dollen was adjudged accordingly. 


5 and e and Hantey's calc. Vide Poſt LX. 


He is the offender who eth * ue.” and not he that 


The cauſe of action ariſeth in both counties. Vide 7 Co. 


the opinion was, that the ation ſhould be brought. where . 


The court over-ruled the exceptions, mg gave judgment | 


Bebe on bond made at Cheſter, on A adminiſtravit (+ 
; pleaded, it was tried here by mittimus to Cheſter, and à Smith v. 


erdict for the plaintiff: it was now moved in arreſt of ton. In B. R. 
Comb. 115. 


Bo Cheſ- 
de tried there; but it was adjudged, becauſe it was "_ ter ered hers 


If it appears 


, F E 4 
P. ro. 
> 4 


J 2 8 for the Haintiff. Vide Fitz Juriſdicion, 29, Comb. 30,48. * 


Upon looking into . record Sue was no iſſue joined, — + 


of or it was er procd” the defendant, inſtead of the plaintiff, ſex, T. 22 Geo. 
907 ſmiliter: it was therefore objected, that the Chief * Tuſtice II. B. R. 

de- bad no commiſſion to try any iſſue. And the doubt was, 2 Stra. T7. 
bat to do, for the Jury had been ſworn. And upon ad- 


to take a verdict, 


viſing with the Bar, the Chief Juſtice diſmiſſed the Jury, dos 
for he could not call the rs: or ſuffer the defendant > be dife | 


1 vera. 367. 


„ R * 
2 ; 3 . + 
4 . + ; + e 
4 * * * * 
: 9. Ia * * 
7 yy 4 Fo. ** Ly 
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| (P.11.) + 1X. Of other Watters | reſpeſting new 
VG 


o Of Locality of Trial 


Vide ante IX. (i.) Lander v. Elliot. 


— 


Lady Calverley (COVENANT laid at Tarvin, in the county of Cheſter, upon 
1 + Ph 3 Lua demiſe of an houſe ſituate at Chæſter: and ſeveral breach- 
EF was R. es were aſſigned; videlicet, for non payment of rent, and 
| Comb. 472. for not keeping the houſe in repair. The defendant 
Covenant, pleaded rien arrear; and that he had kept the houſe in 
== ee good repair, &c. whereupon ſeveral iſſues were joined, 
_ 5 hows, and the cauſe was tried by mittimys before the Chief Juſ- 
& local, tried out tice of Cheſter at the laſt Aſſizes, where the plaintiff ob- 
& ofthe county, tained a verdict, and ſeveral damages upon the ſeveral iſ- 
1 1 ſues: And now it was moved by Sir Barth. Shower, 
1 that this was a mis- trial as to the repairs, for it appears 
1 the houſe is ſituate in the city of Chefter, which is a diſ- 
. Te tinct county, and the iſſue being local, could not be tried 
| 5 dy a jury de viceneto de Tarvin in com. Ceſtr', and to that 
f opinion the Chief Juſtice at firſt inclined; but after- 
F. * whole court held, that it was aidedafter ver - 
4 „ t. 16 and 17 Car. II. being tried by a jur 
P. 12.) of h 8 where the 2 ion ee : gd 
1 8 | + Error tam in redditione judicii in an ejectment in C. B. 
1 7-4 in Jreland, guam in affirmatione ejuſdem in B. R. there. 
© _ _ How to com- The beginning of the term I moved for the common 
peel an aſſign- rule, that the plaintiff ſhould aſſign his errors, it not be- 
eee ing uſual to take out a ſcire facias, as we do on writs,of 
| Ireland. error from C. B. When that rule was out, I moved 
Per strange: àgain, upon an affidavit, that we could find nobody con- 
bus Geo. cerned for the plaintiff in error, and had fixed it up in 
1 1 the office; that therefore we might be at liberty to ſign 
uxit of error l © 779% pros, elle if we ſhould be put to ſend the rule over 
it had the ſame to Ireland to be ſerved, the delay would be as great as in 
| . "4 the caſe of a ſcire fucias, and it being a writ of the 
Waters v. Bal plaintiff's own ſuing out, he muſt be appriſed when was 
luantine, I had the due time to come in and proſecute it. Whereupon 
dhe ſame rules the Court made a new rule, that unleſs errors were aſ- 
on my motion. ͤ mA - od 
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8 ed within four days after fixing 4 ne note up in be 
222 — gehend n error ſhould be at e to ſign 
| a non | | 
| ' Within the the time errors were effighedy. and on the ar- 
guing _ — that it is an ejectment for lands in 
5 K county of Dublin, and yet the trial is at the King 5 
court in the county of the city of Dublin. | 
contra. This Court will not take notice that 

they are diſtinct counties, but rather intend the city to be 

art of the county, that the county of the city of Dublin 
is the county in which the city of Dublin lies. Or if 
they ſhould, yet the trial may be right, for it runs pofles © 
die et loco infra content”, which locus infra tontentus may be 
| as well the place within the county of Dublin Seng the 
demiſe is laid to be made, as any other, | 

+ Or admitting it a trial out of the proper county, yet (FP. 1 35 
it is helped by the 16 and 17 Car. II. c. 8. which is en- 
acted in Treland by 17 and 18 Car. II. c. 12. being a 
trial by a jury of the proper county, for the award of 
the venire is previous to any mention of the county of 
the city, and commands the ſheriff of the county to ſum- 
mon twelve men of his county, and then the trial is had 
by the juratores unde infra fit mentto. 
Ik this'be not right, there never was a proper eriat of 
any cauſe arifing in the county of Dublin; for the King's 
courts ſitting in the city of Dublin, it is there all the . 
trials of thoſe cauſes are had: juſt as here, whers#acauſes 
of Midaleſer are tried in the ſame place here the King's 
Bench fits. We have inſtances in Eiland of county 
cauſes being tried in cities which are counties alſo, as at 
Morcaſter, where both are tried in the ſame place. 

The court ſaid, they muſt intend them diſtinct eoun- 
ties; but as to the other points, they went over to be in- 
quired into. And afterwards, | 

In anſwer to the objection made the laft term, that the 
lands lay in the county of Dublin, and the trial was in 
the county of the city of Dublin, Strange now cited an 
act of parliament made in Jreland 17 and 18 Car. II. e. 
20, which appoints the trial of cauſes ariſing in the 
county of Dublin to be it Niff prius in the ſume place 
where the King's courts ſit, in is © county of the "my of 
Dublin. So the judgment was affirmed. . 

WE B. There being ſuch an expreſs act of parliament; I 

I thought it not neceſſary to put it on the former foot of 
being a trial by, 4 K N of the Proper county, wat (t'P. 2 
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vide ante, Would have been a ſufficient anſwer : for Paſch. 10. N 
| III. B. R. Lady Caluerley u. Sir Richard Leving, in co- 


venant, the caſe was ſent into the county palatine of 


Carth, 448. Chester, on a local plea of a matter ariſing in the county 
| of the city of Chefer.: the mittimus to the C. J. was to 
award a venire to the ſheriff of the county of Cheſter, 

which was done accordingly ; and after verdict pro quer, 

moved by Sir Barth. Shower, in arreſt of judgment, that 

this is a mis-trial,- not aided by the ſtatute of Feofails ; 


4 being a trial in a wrong county: but the Court held it 


was aided : and that is a ſtronger caſe than this, where 
it appears the trial was by a Jury of the proper county, as 


it was not in that caſe; and delivering the reſolution of 


the Court, Holt C. J. cited Chew v. Brigs in B. R. 


where he ſaid it had been ſo held likewiſe, and ſo is x 


Saund. 246. Craft v. Boite. 
At Guildhall coram Eyre, C: F. . 


Sbelling v. Far- In an ation of treſpaſs and impriſonment for facts done 
mer. M. 12 Geo. in the Eaſi Indies, the plaintiff laid them all (being tran- 
S. B. ſitory) in London, and inter alia declared for ſeiſing the 
155 3 plaintiff's houſe, ſituate apud London praed in parochia et 
houſe in the Warda praed. It was objected pro def that the treſpaſs 
Eaſt Indies is as to the houſe was local, and they could not give evi- 
not triable here. gence of ſeizing a houſe in the Eaſt Indies. And Eyre, 
Sy C. FJ. refuſed to let the plaintiff give evidence as to the 
_— houſe, comparing it to the caſe of rent for a houſeat 
—_ e 1 Barbadses, where it has been held you may bring cove- 
; Fabrixas. nant for the rent in England, but an action of debt, which 

is local, cannot be brought here. „ 82 

(TP. 15.) _ + On the eighth of June, in the laſt term, Mr. Juſtice 
Moſtyn v. Gould came perſonally into Court, to acknowledge his 
_ Fabrigas. ſeal athxed to a bill of exceptions in this caſe ; and errors 
. having been aſſigned thereupon, they were now argued. 
3 I his was an action of treſpaſs, brought in the court 
Tue. Nov. 14. of Common i leas, by Authiny Fabrigas againſt John 
: 2 1 Maſtyn, for an aſſault and falſe impriſonment; in which 
eee road the plaintiff declared, that the defendant on the iſt of 
England by a September, in the year. 1771, with force and arms, Cc. 
native Minor- made an aſſault on the ſaid Anthony, at Minorca, (to wit) 
Juin againſt a at London aforeſaid, in the pariſh of St Mary-le-Bnw, in 

inorca, for the ward of Cheap, and beat, wounded, and ill- treated 
uch injury bim, and then:and there impriſoned him, and kept and 
eommitted by detained him in priſon there for a long time, (to wit, for 
e the ſpace of ten months) without any reaſonable or 
1 probable 
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probable cauſe, contrary to the las and cuſtoms of this 
realm, and againſt the will of the ſaid- Anthony, and com- 
pelled him to depart from Minorca aforeſaid, where he 
was then dwelling and reſident, and carried, and cauſed to 
be carried, the ſaid Anthony from Minorca aforeſaid to Car- 
thagena, in the dominions of the King of Spain, &c. to 
the plaintiff's damage of £.10,000. | LI 
- The defendant pleaded, iſt, Not Guilty; upon which 
iſſue was joined. 2dly, A ſpecial juſtification, that the 
defendant at the time when, &c. and long before, was 
| governor of the fame iſtand of Minorca, and during all 
that time. was inveſted with, and did exerciſe, all the 
powers, privileges, and authorities, civil and military, 
belonging to the government of the ſaid iſland of Minor- 
ca, in parts-bejond the ſeas; and the ſaid Anthony, before 5 
the + ſaid time when, &c. (to wit) on the ſaid iſt of (f P. 16.) 
September, in the year aforeſaid, at the iſland of Minorea 1 
aforeſaid, was pi ang a riot, and was endeavouring to 
raiſe a mutiny among the inhabitants of the ſaid iſland, 
in breach of the peace: whereupon the ſaid John, ſo be- 
ing governor of the ſaid iſland of Minorca as aforeſaid, 
at the ſaid time, when, c. in.order to preſerve the peace 
and government of the ſaid iſland, was obliged td, and 
did: then and there order the ſaid Anthony to'be baniſhed 
from the ſaid iſland of Minorca; and in order to baniſh 
the ſaid Antbony, did then and there gently lay hands upon 
the ſaid Anthony, and did then and there ſeiſe and arreſt 
him, and did keep and detain the ſaid Anthony, before nge 
could be: baniſhed from the ſaid iſland, for a ſhort ſpace: 
of time, (to wit) for the ſpace of ſix days then next fol- 
lowing; and afterwards (to wit) on the 7th of September, 
in the year aforeſaid, at Minorca aforeſaid, did carry, and 
| Cauſe to be carried, the ſaid Anthony, on board a cer- 
tain. veſſel, from the iſland of Minorca aforeſaid to Car- 
thagena aforeſaid, as it was lawful for him to do, for 
the cauſe aforeſaid; which are the ſame making the ſaid 
aſſault upon the ſaid Anthony, in the firſt count of the 
ſaid declaration mentioned, and beating and ili-treating - 
him, and imptiſoning him, and keeping and detaining him 
in prifon for the ſaid ſpace of time, in the ſaid firſt count 
of the ſaid declaration mentioned, and compelling the 
laid Anthony to depart from Minorca aforeſaid, and carry- 
ing, and cauſing to be carried, the ſaid Anthony from Mi- 
norca to Carthagena, in the dominions of the King of . I 
Spain, whereof the ſaid Anthony has above complained 4 
+againſt him, and this he is ready to verify; wherefore he (+ P. 19.) 2 
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s judgment, c. without this, that the ſaid Jobs was 
gelle, gen ſaid treſpaſs, aſſault, and impriſonment, az 
the pariſh of Sr. Jdary-le-Bow, in the ward of Cheap, or 
_ elſewhere, out of the ſaid iſland th _—— 1 
Replication de injuria ſus propria abſg. tali cauſa. At t 
— 9 Jury — a eg for the > lp 
iſſues, with . 3000 damages, and £.go colts  _ 
TDhe ſubſtance of the evidence, as ſtated by the bill of 

exceptions, was as follows: — On behalf of the plaintiff, 
that the defendant, at the iſland of Afznorca, on the 17th 
of September 1771, ſeiſed the plaintiff, and, without any 
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trial, impriſoned him for the ſpace of fix days againſt his J: 
will, and baniſhed him for the ſpace of twelve months U 
from the. ſaid iſland. of Minorca to Carthagena in Spain. ti 
On behalf of the defendant ; that the plaintiff was a na- 
zie of Minorca, and at the time of ſeiſing, impriſoning, P 
and baniſhing him as aforeſaid, was an inhabitant of and 
reſiding in the Arraval of St.  Phillip's, in the ſaid iſland; F 
that Minorca was ceded to the crown of Great Britain, ; 
by the treaty of Utrecht, in the year 1713. That the ky 
Minorguins are in general governed by the Spanifh laws, ll © 
but when it ſerves their purpoſe plead the Engliſh laws; b. 
and there are ſeveral magiſtrates, called the chief juſtice P1 
criminal, and the chief juſtice civil, in the ſaid iſland ; ll ® 
that the ſaid iſland is divided into four diſtricts, excluſive of Ce: 
the Arraval of St. Phillip's; which the witneſs always un- 2 
| derſtood to be ſeparate and diſtinct from the others, and MW 
under the immediate order of the governor; ſo that no C1 
magiſtrate of Mabon could go there to exerciſe any func- be 
tion, without leave firſt had from the governor : that the th 
Arraval of St. Pbillip's is ſurrounded by a line wall on one 1 
ſide, and on the other by the ſea, and is called the Roy- m 
alty, where the governor has greater power than any th 
where elle in the ifland; and where the judges cannot in- B 
terfere but by the governor's conſent ; that nothing can be ll = 
executed in the Arraval but by the governor's leave, Ve 
and the judges have applied to him, the witneſs, for the *t 
governor's leave to execute proceſs there. That for the * 
trial of murder and other great offences committed within be 
the ſaid Arraval, upon — cation to the governor, he ge- ca 
nerally appoints the afſeſſeur criminal of Mahon, and for 17 
lefler offences, the Muflaſtaph); and that the ſaid Fob» 
Meſtyn, at the time of the ſeiſing, impriſoning, and ba- 
niſhing the ſaid Anthony, was the governor of the ſaid i W 
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uland of Minorca, by virtue of certain letters patent of 
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| his; preſent Majeſty. Being ſo/goverior of the ſaid iſland, 7 


he cauſed: the ſaid Aut bony to be ſeiſed, impriſoned, and ba- 
niſhed as aforeſaid, without any reaſonable or probable 
cauſe, or any other matteralledged in his plea, or any act 
This caſe was argued this term, by Mr. Buller, for 
the plaintiff in error, and Mr. Peckbam, for the defends 
ant, Afterwards, in Hilary term 1775, by Mr. ferjeant 

Walker, for the plaintiff, and Mr. Serjeant Ghnn, for the 


defendant. | 


For the plaintiff in error. There are two queſtions, 
iſt. Whether in any caſe an action can be maintained in 
that. country for an impriſonment at Minorra, upon à na- 


tive of that 3 DD . " . 8 3 2 

Fady, Suppoſing an action will lie againſt any other 

_ whether it can be maintained againſt the Governor, 

WY Qing as ſueh in the peculiar diſtrict of the Arraval of bt. 
Phillip*s? | „ IRS 3 


In the diſeuſſion of both theſe queſtions, the conſtitu- 
tion of the iſland of Minorca, and of the- Arraval of St. 
Phillip's are material. Upon the record it appears, that 


| by the treaty of Utrecht, the inhabitants had their own - 


property and laws preſerved to them. The record further 
ſtates, that the Arraval of St. Phillip's, where the preſent 
eauſe of aQtion aroſe, is ſubject to the immediate : controut 
and. order of the gevernor only, and that no judge of the 


iſland can execute any function there, «without the parti- 


cular leave of the governor for. that purpoſe. Iſt. If that 
be ſo, and the lar oct differs from the law of this country; 
the lex loci muſt decide, and not the law of this country. 
The caſe of Robinſan verſus Bland, 2 Bur. 1078, does not 
inter fere with this poſition; for the doQrine faig down in 
that caſe is, that where a tranſaction is entered into between 
Briiſh ſubjects with a; view to the law of England, the 


| law of the place can never be the rule which is to go- 


vern. But where an act is done, as in this caſe, which by 
the law of England would be a crime, but in the country 
where.it is committed is no erime at all; the lex lacs cannot 
be the rule. It was ſo held by Lord C. J. Pratt, in the 
_ of Pons verſus' Fohnſon, ſittings after Trinity term 
SPORE us 1 Hg | 
2d. In criminal caſes, an offence committed in foreign 
parts, cannot, except by particular ſtatutes, be tried in 
this country. /. Veſey 246. The Eaſt India Company 
verſus Campbell, If crimes committed abread cannot be 
„ | „„ tried 
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| (+ P. a0.) tried here, much leſs ought civil injuries, +becauſe the 
1 latter depend upon the police and conſtitution of the 
| 4 country where they occur, and the ſame conduct may be 
actionable in one country which is juſtifiable in another. 

but in crimes, as murder, perjury, and many other of- 

fences, the Jaws 'of moſt countries take for their baſis, 

the l-w of God and the law of nature; and therefore, 

though the trial be in a different country from that in 

which the offence was committed, there is a greater pro- 

| bability of diſtributing equal juſtice in ſuch caſes than in 

A civil actions. In Keilway 202. it was held that the court 
of Ghancery cannot entertain a ſuit for dower, in the Iſe of 

Man, though it is part of the territorial dominions of 

the crown of England. „ 

2d. The caſes where the courts of Wefiminfler have 

taken cognizance of tranſactions ariſing abroad, ſeem to 

be wholly on contracts, where the laws of the foreign 

country have agreed with the laws of England, and between 

Engliſh ſubjects; and even there it is done by a legal 
= fiction; namely, by ſuppoſing under a videlicet, that the 
= cauſe of action did ariſe within this country, and that the 
; | place abroad lay either in London or Iflington. But where 
it appears upon the. face of the record, that the cauſe of 

action did ariſe in foreign parts, there it has been held that 

the Court has no juriſdiction, 2 Lutw. 946. Aſſault and 

falſe impriſonment of the plaintiff, at Fort St. George, in 
the Eaſi Indies, in parts beyond the*ſeas; wrdelicet, at 

London, in the pariſh of St. Mary 4e Bow, in the ward of 

Cbeap It was reſolved, by the whole Court, that the de- 

claration was ill, becauſe the treſpaſs is ſuppoſed to be 
committed at Fort St. George, in parts beyond the ſeas, 

(+ P, 2 2. ] videlicet in Londin: which tis repugnant and abſurd: and 
| it was ſaid, by the chief juſtice that if a bond bore date at 
Paris, in the kingdom of France; it is not triable here. 
In the preſent caſe, it does not appear upon the record, 
that the offence complained of was committed in parts be- 
yond'the ſeas, and the defendant has concluded his plea 
with a traverſe, that he was not guilty in London, in the 
pariſh of St. Mary le Bow, or elſewhere, out of the iſland 
of Minorca. Belides, it ſtands admitted by the plaintiff ; 
becauſe if he had thought fit to have denied it, he ſhould 
have made a new aſſignment, or have taken iſſue on the 
place. Therefore, as Juſtice Dadderidge ſays, in Latch. 
4. the Court muſt take notice, that the caule of action 
aroſe out of their juriſdiction. 1G To 

he | —- | Before 
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Before the ſtatute of Feofarls, even in caſes the moſt 


there was a local juſtification, as at Oxford, the cauſe 
muſt have been tried at Oxford, and not at London. But 
he ſtatute of Feofails does not extend to Minorca: there- 
fore this caſe ſtands entirely upon the common law; by 
which the trial is bad, and the verdict void. 1 
The inconveniences of entertaining ſuch an action in 
this country are many, but none can attend the rejecting 
jt. For it muſt be determined by the law of this country, 
or by the law of the place where the act was done. If by 
our law, it would be the higheſt injuſtice, by making a 
man who has regulated his conduct by one law, amenable 
to another totally oppoſite. If by the law of Minorca, 


ing it, no proceſs to compel the attendance of witneſſes, 
nor means to make them anſwer. +The conſequence 
ould be, to encourage e diſaffected or mutinous ſol- 
dier to bring actions againſt his officer, and to put him 
upon his defence, without the power of proving either the 
law or the facts of his caſe. | n 
II. Point. If an action would lie againſt any other 
perſon, yet it cannot be maintained againſt the Governor 
of Minorca, acting as ſuch, within the Arraval of St. 
Phillip'ss © oÞ : 


Wiction veſt in him as the ſupreme power, and as ſuch he is 


abſolute, in this caſe, the act complained of was done by 
him in a judicial capacity as criminal judge; for which no 
man is anſwerable. 1 Salk. 396. Groenvelt verſus Burwrll. 


are in point to this poſition ; but more particularly the laſt 
aſe ; where in treſpaſs, aſſault, and falſe impriſonment, 


order of the council of ſtate ia Barbadoes, made by him- 
elf and the council, againſt the plaintiff (who was the 
deputy governor) for mal-adminiſtration in his office; and 
he Houſe of Lords determined, that the action would 


ſe, and all the inconveniences pointed out againſt that 
action hold ſtrongly in the preſeat. This it an action 
brought againſt the defendant for what he did as Judge; 
lll the records and evidence which relate to the tranſaction 


1 
* 


how is it to be proved? There is no legal mode of certify- 


tranſitory, if the cauſe of action was laid in London, and 


4 P. 223 | 


The governor of \Minerce, at leaſt within the diſric of 
Pe. Phillip's, is abſolute: both the civil and criminaljuriſ- 


xccountable to none but God. Bur ſuppoſing he were not 


2 Mid. 218. Show. Parl. caſes 24. Dutton verſus Howell," 


he defendant juſtified as governor of Barbadoes, under an 


ot lie here. All the grounds and reaſons urged in that 
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| tre in Minorca, and cannot be brought here; the laws 
= | there are different from hat they are in this country; and 
( P. 23.) 2 it is ſaid in the concluſion of the targument, government 
= © © muſt be very weak indeed, and the perſons entruſted with 
it very uneaſy, if they are ſubject to be charged with ac- 
tions. here, for what they do in that 8 in thoſe 
countries. Therefore, unleſs- that caſe can be materially 
diſtinguiſhed from the preſent, it will be an authority, and 
the higheſt authority that can be adduced, to ſhew that this 
action cannot be maintained; and that the plaintiff in error 
is entitled to the judgment of the Court. „ 
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Mr. Pecibam, for the defendant in error:. 
Hiri. The objection to the juriſdiction is now too late; 
ſor wherever a party has once ſubmitted to the juriſdiction 

of the Court, he is for ever after precluded from making 
any objection to it. Year Book 22 H. VI: fal. 7. Co. Lit, 
127. J. T. Raym. 34. 1 440d. 81. 2 Med. 273. 2 Lord 
Naym. 884. 2 ern. 483. V! ut 
_ Secondly, An action of treſpaſs can be brought in Engs 
land for an injury done abroad. It is a tranſitory action, 
and may be brought any where. Co. Litti 282. 12 Co. 114.8; 
Co. Litt. 261. b. where Lord Coke ſays, that an obligation 
made beyond ſeas, at Bourdeaux in France, may be ſued 
here in England, in what place the plaintiff will. Cap- 
tain Parker brought an action of treſpaſs and falſe impri- 
ſonment againſt Lord Clive for injdries received in India, 
and it was never doubted but that the action did lie. And 
at this time there is an action depending between Gregory 
Cojimaul, an Armenian merchant, and Governor Ferelf, 
in which the cauſe of action aroſe in Bengal. A bill was 
filed by the Governor in the Excbeguer for an inj unction, 
which was granted; but on appeal to the Houſe of Lords, 
1 a the injunction was diſſolved; therefore the ſupreme court 
P. 24.) of +judicature, by diſſolving the injunction, acknowledged 
=_ that an action of treſpaſs could be maintained in England; 
though the cauſe of action aroſe in India. 5 
- Thirdly, There is no diſability in the plaintiff which. in- 
_ - Eapacitates him from bringing this action. Every perſon 
born within the ligeance of the king; though without tbe 
realm, is a natural born ſubject; and as ſuch; is entitled to 
ſue in the king's courts. Co. Litt. 129. The plaintiff; 
though born in a conquered country, is a ſubject and within 
the hgeance of the king. 2 Burr. 858: | | 7 1 ; 4 1 
In I Salt. 404. Upon a bill to forecloſe a mortgage in 
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the iſland of Sarke, the defendants Ko.the juriſdic- 
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mb. che fand, and appeal. But Lord Keeper iel 
& over-ruled the plea; *© otherwiſe there might be a failure 
C- 


of juſtice if the Chancery could not hoſd plea in ſuch 


ole N caſe, the party being here. In this caſe both the parties D 
are upon the ſpot. In the caſe of Ramttiſſenſcat verſus 
nd Barker, upon a bill filed againſt the repreſentatives of the 
his overnor of Patna, for money due to him as his Banyanz , 
ror ¶ che defendant pleaded, that the plaintiff was an alien born, 

Wand an alien infidel, and therefore could have no ſuit here. 
But Lord Hardwicke ſaid, as the plaintiff's was a mere 5 
te; perſonal demand, it was extremely clear that he might 
on bring a bill in this Court; and he over-ruled the defen- 
ing ant's plea without hearing one counſe] on the other ſide. / 
111. The caſe of the Counteſs of Derby, Keikway 202. does not 

affect the. preſent queſtion ; for that was a claim of dow- £ 


r; which is a lacdl action, and cannot, as a tranſitory 
Action, be + tried any where. The other caſes from 
Latch and Littwyche, were either local actions, or quel- 


aſe before the Court; for a party may avail himſelf of 
any things upon a demurrer, which he cannot by a 
vrit of error. The true di/iinion between tranſitory and 


atter cannot, and this is a tranſitory action. But there 

nme caſe which DG oath he y points out the diſtinc- 
on, which is the caſe of Mr. Skinner, referred to the 
welve Judges from the Covncil-board. In the year 1657, 
hen trade was open to the Eaſt Indies, he poſſeſſed 
imſelf of a houſe and warehouſe, which he filled with 


oods at Zamby; and he purchaſed of the king at Great © 

Famby the iſlands of Baretha. The agents of the Faf 

ndia Company aſſaulted his perſon, ſeiſed his warehouſe; 

arried away his goods, and took and poſſeſſed themſel ves « 
5 f the 1//ands of Baretba. Upon this caſe it was pro 
in · {Wounded to the Judges, by an order from the King in : xꝓ 
rſon Wi!, dated the 12th April, 1665, Whether Mr: Skinner 
t che BE could have a full relief in any ordinary court of 
ed to law?” Their opinion was, “ That his Majefty's ordinary 
tiff. courts of juſtice at Mſiminſtir can give relief for tak- 
thin e and ſpoiling. his ſhip, goods and papets, and 3 
N allaulting and wounding his en notwithſtanding 
ze in the ſame was, done beyond the ſeas. But that as to : 
dic the Da poſſeſſing the houſe and iflatids in the 
tion, Cale ggericBned, he is not relievable in any ordinary 
- We £ourtof juſtice.” It is manifeſt from this caſe, that 

| Ver. III. © V 
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ions upon demurrer; therefore not applicable to the 


vcal actions is, the fęrmer may be tried any where; the 
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the twelve Judges held, that an action might be maintain- 
„ ed here for ſpoifing his goods, and ſeiſing his perſon, be- 
(4 8 26.) cauſe an action of treſpaſs is a + tranſitory, action; but 
an action could not be maintained for poſſeſſing the houſe 
: and land, becauſe it is a /ocal ation. JP 

| | Fourth Point. It is contended that General Meſtyn 
© - governs as all abfolute ſovereigns do, and that et pro 
ratione voluntas is the only rule of his conduct. From 
whom does the governor derive this deſpotiſm Not from 
the king, for the king has no ſuch power, and therefore 
cannot delegate it to another. Many caſes have been 
cited, and much argument has been adduced to prove that 
a man is not reſponſible in an action for what he has done 
as Judge; and the caſe of Dutton verſus Howell has 
deen much dwelt upon; but that caſe has not the leaft 
reſemblance to the preſent. The ground of that deciſion 
was, that Sir John Dutton was acting with his council in 
a judicial capacity, in a matter of .public accuſation, and 
agreeable to the laws of Barbadoes, and only let the law 
take its courſe againſt a criminal. But Governor Meſyn 
neither fat as a military or as a civil judge; he heard no 
accuſation, he entered into no proof; he did not even i 

ſee the priſoner; but in direct oppoſition to all laws, and 


. 


| | 

in violation of the firſt principles of juſtice, followed no 

rule but his own arbitrary will, and went out of his way 1 

to perſecute the innocent. If that be ſo, he is reſponh- | 

ble for the injury he has done: and ſo was the opinion of c 

the court of C. B. as delivered by Lord Chief Juſtice , 

23 De Grey on the motion for a new trial. If the governor 0 
5 had ſecured him, ſaid his lordſhip, nay, if he had barely fl 
I committed him, that he might have been amenable to I 
| juſtice ; and if he had immediately ordered a proſecution ti 

upon any part of his conduct, it would have been ano- a1 

| ther queſtion ; but the governor knew he could no more ic 
CITE 27.) impriſon him for a + twelvemonth (and the baniſhment jr 

i, for a year is a continuation. of the original impriſon- te 

Vide Poſt XI. ment) than that he could infli the torture. Lord Bella- it 

_ anont's caſe, 2 Salk. 625. Paſ. 12 NV. 3. is a caſe in pc 

point to ſhew that a governor abroad is reſponſible here: th. 

5 and the ſtat. 12 UL. 3. paſſed the ſame year, for mak - ſu 


ing governors abroad amenable here in criminal cafes, af- 
fords a ſtrong inference that they were already anſwerable 
for civil injuries, or the legiſlature would at the ſame 
time have provided againſt that miſchief. But there is a 
late deciſion not diſtinguiſhable from the caſe in queſtion, 
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Comyn verſus Sabine, governor of Gibraltar, Mich. 11 
Geo. 2. The declaration ſtated, that the plaintiff was a 
maſter carpenter of the office of ordnance at Gibraltar; 
hat Governor Sabine tried him by a court martial to - 
which he was not ſubject, that he underwent a ſentence 
of 500 laſhes; and that he was compelled to depart 
from Gibraltar, which he laid to his damage of /. 10, ooo. 
The defendant pleaded not guilty, and juſtified under the 
entence of the court-martial. There was a verdict for 
he plaintiff, with £.700 damages. A writ of error 
was brought, but the judgment affirmed, | 

With reſpe& to the Arraval of St. Phillip's being a 
peculiar diſtrict under the immediate authority of the,ge- 
vernor alone, the opinion of Lord Chief Fuſtice De Grey 

pon the motion for a new trial, is a complete anſwer : 

One of the witneſſes in the cauſe (ſaid his Lordſhip) 

repreſented to the jury, that in ſome particular caſes, 

eſpecially in criminal matters, the governor reſident up- 

© on the iſland, does exerciſe a legiſlative power. It was : 

groſs ignorance in that perſon to imagine ſuch a + (TP. 28.) 
* thing; I may ſay it was impoſſible, that a man who Es | 
© lived upon the iſland in the ſtation he had done, ſhould | 

not 'know better, than to think that the governor had 

a civil and criminal power in him. The governor is 
WF the king's ſervant ; his commiſſion is from him, and 

he is to execute the power he is inveſted with under that 

commiſſion; which is, to execute the laws of Minorca, 

under ſuch regulations as the king ſhall make in coun- 

cil. It was a vain imagination, in the witneſſes to ſay, 

that there were five terminos in the iſland of Minorca; 

I have, at various times, ſeen a multitude of au 

thentic documents and papers relative to that iſland,  _. 

and I do not believe that in any one of them, the 

idea of the Arraval of St. Phillip's being a diſtinct 

juriſdiction, was ever ſtarted. Mabon is one of the four 

terminos, and St. Phillip's, and all the diſtri about 

it, is comprehended within that fermino; but to ſup- 

poſe that there is a diſtinct juriſdiction, ſeparate from 

the government of the iſland, is ridiculous and ab- 

ſurd.“ Therefore as the defendant, by pleading in 
hief, and ſubmitting his canſe to the deciſion of an 
ngliſh jury, is too late in his objeCtion to the juriſdic- 

on of the Court; as no diſability incapacitates the 

aintiff from ſeeking redreſs here; and as the action 

hich is a tranſitory one is clearly maintainable in this 

. e ee country, 
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eountry, though the cauſe of action arofe abroad, the 
judgment ought to be affirmed. Should it be reverſed, I 
fear the public, with too much truth, will apply the 
\ lines of the Roman ſatiriſt on the drunken Marius to the 
preſent occaſion ; and they will ſay of Governor Meſtyn, 
as was formerly ſaid of him, | ** 


r _ 
. 


BEE „ time a 8 VVV * 
+ Hic ei damnatus inani judicis; 


and to the Minorguins, if Mr. Fabrigas ſhould be depriv- 
ed of that ſatisfaction in damages which the jury gave 
him, N 5 : 2. ce 1 


1 ec i 


* 


At tu victrix provincia plaras. 


Lord Mansrisrp. Let it ſtand for another argu- 5 


ment. It has been extremely well argued on both 
ſides. | „„ 

On Friday 27th January, 1755, it was very ably ar- 
gued by MW. "axe Chon 8 the vlaintift, | — dy 
Mr. Serjeant Walter for the defendant. | 

Lord MansFiEu.v. This is an action brought by the 
plaintiff againſt the defendant, for an aſſault and falſe 
impriſonment; and part of the complaint made, being} 
for baniſhing him from the iſland of Minorca to Cartbha- 


dan in Spain, it was neceſſary for the plaintiff, in his 


declaration, to take notice of the real place where the 
cauſe of action aroſe; therefore he has ſtated it to be in 
Minorca ; with a widelicet, at London, in the pariſh offi 
St. Mary le Bow, in the ward of Cheap, Had it not 
been for that particular requiſite, he might have ſtated 
it to have been in the county of Middleſex. To this de- 
claration the defendant put in two pleas. Fir, „ not 
guilty z””* ſecondly, that he was governor of Minorca by 
letters patent from the Crown. that the plaintiff was 
raiſing a ſedition and mutiny ; and that in conſequence o 
ſuch (edition and mutiny, he did imprifon him, and 
ſend him out of the iſland; which as Governor, being 
inveſted with all the privileges, rights, &c. of governor, 
he alledges he had a right to do. To this plea the plain- 
tiff does not demur, nor does he deny that it + would 
be a juſtification in caſe it were true: but he denies the 
truth of the fact; and puts in iſſue whether the fact 
the plea is true. The plea avers that the aſſault for which 
the action was brought aroſe in the iſland of Minorca 
- out of the realm of England, and no where elſe. 5 

93 tm 
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this the plaintiff has made no new aſſignment, and 
therefore by his replication he admits the /ocality of the 
cauſe of action. n 

Thus it ſtood on the pleadings. At the trial the plain- 
tiff went into the evidence of his caſe, and the defen- 
dant into evidence of his; but on behaff of the defen- 
dant, evidence different from the facts alledged in his plea 
of juſtification was given, to ſhew that the Arraval of 
St. Phillip's, where the injury complained of was done, 
was not within either of the four precincts, but is a diſ- 

trict of itſelf, more immediately under the power of the 
governor; and that no judge of the iſland can exerciſe 
ſuriſdiction there, without a ſpecial appointment from 
him. Upon the facts of the caſe the judge left it to 
the jury, who found a verdict for the plaintiff, with 
=. 3000 damages. The defendant has tendered a bill of 
We xceptions, upon which bill of exceptions the cauſe comes 
Pefore us; and the great difficulty I have had upon both 
he arguments, has been to be able clearly to compte- 
hend what the queſtion is, which is meant ſeriouſly to 
de brought before the Court. | : e 


the If I underſtand the counſel for Governor Meyn right, 
falſe hat they ſay is this: the plea of not guilty is totally _ 
eing WWSmmaterial ; and ſo is the plea of juſtification, ba 
tha - pon the plaintiff's own ſhewing it appears, iſt, that the 
his 


auſe of action aroſe in Minorca, out of the + realm; 


the dly, that the defendant was governor ef Minorca, and 
E in virtue of ſuch his authority impriſoned the plaintiff. 
ſh of rom thence it is argued, that the Judge who tried the 


pauſe ought to have refuſed any evidence whatſoever, and 
ave directed the Jury to find for the defendant : and 
hree reaſons have been aſſigned. One, inſiſted upon in 
he former argument, was, that the plaintiff, being a 
Ai norguin, is incapacited from bringing an action in the 


not 
2a by 


Was ing's courts in England. To diſpoſe of that gbjeftion 
ce oi t once, I ſhall only ſay, it is wiſely abandoned to day; 
and or it is impoſſible there ever could exiſt a doubt, but that 


a ſubject born in Minorca, has as good a right to appeal 
o the king's courts of juſtice, as one who is born within 
the ſound of Bow bell: and the objection made in this 
aſe, of its not being ſtated on the record that the plain- 
iff was born ſince the treaty of Utrecht, makes no diffe- 
ence. The two other grounds are, 1ſt, that the defen- 
ant being governor of Minorca, is anſwerable for ng 
jury whatſoever done by him in that capacity: 2dly, 
a 5 „ 


zeing 
rnor, 
lain- 
vould 
5 the 
act C 
phich 
gar cd 

To 

thi 


realm, is not cognizable by the, king's courts in Eng- 


F. 3a.) 


that he ſat as Judge of a court of juſtice. Therefore I 


St. Phillip's. | 8 F 
The firſt point then upon this ground is, the ſacredneſs 

of the defendant's perſon as Governor. If it were true 
that the law makes him that ſacred character, he muſt 
plead it, and ſet forth his commiſſion as ſpecial matter of 


tion. But I will not reſt the anſwer upon that only. 


record, and that will be a complete juſtification. So in 


_ anſwer to which I ſay, that for many reaſons, if it did 
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that the injury being done at Minorca, out of the 


land. As to the firſt, nothing is ſo clear as that to an 
action of this kind 3 if he bas any juſtifi- 
cation, muſt plead it; and there is nothing more clear, 
than that if the Court has not a general juriſdictian of 
the ſubject- matter, he muſt plead to the juriſdiction, and 
cannot take advantage of it upon the general iſſue. 
Therefore by the law of England, if an action be brought i 
againſt a judge of record for an act done by him in his 
Judicial capacity, he may plead that he did it as judge of 


this + caſe, if the injury complained of had been done 
by the defendant as a Judge, though it aroſe in a foreign 
country where the technical diſtinction of a Court of 
Record does not exiſt, yet fitting as a Judge in a court 
of . juſtice, ſubject to a ſuperior review, he would be 


within the reaſon of the rule, which the law of England 


ſays ſhall be a juſtification; but then it muſt be pleaded. 
Here no ſuch matter is pleaded, nor is it even in evidence 


lay out of the caſe every thing relative to the Arraval off 


juſtification becauſe prima facie the Court has juriſdic- 


It has been inſiſted, by way of diſtinction, that ſuppoſing 
an action will lie for an injury of this kind committed by 
one individual againſt another, in a country beyond the 
ſeas, but within the dominion of the crown of England 
yet it ſnall not emphatically lie againſt the governor. In 


not lie againſt any other man, it ſhall m/? emphatically lie 
againſt the governor. | „ . | 
In every plea to the juriſdiction, you muſt ſtate ano- 
ther juriſdiction ; ee 29 if an action is brought here 
for a matter ariſing in Vales, to bar the remedy ſought 
in this Court, you muſt ſhew the juriſdiction of the 
court of Males; and in every caſe to repel the juriſdic- 
tion of the king's court, you muſt ſhew a more properſ 
and more ſufficient juriſdiction: for if + there is no 
other mode of trial, that alone will give the king's courts 
15 a juriſdiction. 
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11, 
the Ia juriſdiction. Now in this caſe no other; juriſdiction. is 
Tag wn, even ſo much as in argument. And if the king's 
o an Ncourts of juſtice. cannot hold plea in ſuch caſe, no other 
tik- ourt can do it. For it is; truly ſaid that a governor is in 


he nature of a viceroy; and therefore locally, during his 
gavernment, no Civil or criminal action will lie againſt 
him: the reaſon is, becauſe upon proceſs he would be 
ſubject to impriſonment, But here, the injury is ſaid to 
nave happened in the Arraval of St. Phillip's, where 
without his leave no juriſdiction can exiſt. - If that be 
ſo, there can be no remedy whatſoever, if it is not in 
the king's courts : becauſe when he is out of the govern- 


o in | 

lone ment, and is returned with his property into this country, 

eign chere are not even his effects left in the iſland to be at- 

ourt Another very ſtrong reaſon, which was alluded to by 

| be Mr. Serjeant Glynn, would alone be decifive; and it is 

land his: That though the charge brought againſt him is for 

ded. wil injury, yet it is likewiſe of a criminal nature; be:: 
>nce 50 it is in abuſe of the authority delegated to him by 

re I the king's letters patent, under the great ſeal. Now if | 


very thing committed within a dominion, is triable by the, 
ourts within that dominion, yet the effect or extent of 


neſs Wiithe  #ing's letters patent, which gave the authority, can 
true only be tried in the king's courts; for no queſtion con- 
nuf erning the ſeignory, can be tried within the ſeignory 
r of tſelf. Therefore, where a queſtion reſpecting the ſeigno-; 
7 y ariſes in the proprietary governments, or between two 
nly. provinces of America, or in the [fe of Man, it is cog- 
ſing zable by the king's courts in England only. In the 
byte of the J%½e of Man + it was fo + decided in the time (t P. 34 
the of Queen. Elizabeth, by the chief juſtice and many of 
and the judges. So that emphatically the governor mult. be 

tried in England, to ſee whether he has exerciſed the 


anthority delegated to him by the letters patent, legally 
and properly; or whether he has abuſed it, in violation of. 
the Jaws of England, and the truſt ſo repoſed in him. 

It does not follow from hence, that let the cauſe of 


here action ariſe where it may, a man is not entitled to make 
ight ule of every juſtification his caſe will admit of, which ought 

the to be a defence to him. If he has acted right according to 
dic: che authority with which he is inveſted, he muſt lay it before 
per the Court by way of plea, and the Court will exerciſe their 


judgment, whether it is a ſuſſicient juſtification. or not, 
In this caſe, if the juſtification had been proved, the 
Po | g 1 2 Court 
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Court might have conſidered it as a ſufficient anſwer ; 

and, if the nature of the caſe would have allowed of it, 

might have adjudged, that the raiſing a mutiny was a 

ood ground for ſuch a ſummary proceeding. I can con- 

ceive Caſes in time of war in which a governor would be 

juſtified, though he acted very arbitrarily, \ in which he 

Could not be juſtified in time of peace. Suppoſe, during 

a ſiege, or upon an invaſion of Minorca, the governor 

ſhould judge it proper to ſend an hundred of the inhabitants 

out of the iſland, from motives of real and general expedi- 

ency; or ſuppoſe, upon a general ſuſpicion he ſhould take 

people up as ſpies; upon proper circumſtances laid before 

the Court, it would be oy fit to ſee whether he had aCted 

as the governor of a garriſon ought, according to the cir- 
ciumſtances of the caſe, But it is objected, ſuppoſing the 
+ P. 35.) defendant to haye acted as the Spauiſb governor was em- 
2 © powered to do before, how is it to be known here that 

1 by the Jaws and conſtitution of Spain he was authoriſed ſo 
Foreign laws to act. The way of knowing foreign laws is, by admit- 
wot ve proved ting them to be proved as facts, and the Court mult affiſt 
BEE the Jury inaſcertaining what the law is. For inſtance, if 
there is a French ſettlement, the conſtruction of which de- 

pends upon the cuſtom of Paris, witneſſes muſt be received 

to explain what the cuſtom is; as evidence is received of 

cuſtoms in reſpect of trade. There is a caſe of the kind 1 

have juſt ſtated®. So in the ſüpreme reſort before the king 

in council, the privy council determines all'caſes that ariſe 

in the plantations, in Gibraltar or Minorca, in Jerſey or 
Guernſey; and they inform themſelves, by having the law 

ſtated to them.—As to ſuggeſtions with regard to the dif- 

ficulty of bringing witneſſes, the Court muſt take care'that 

the defendant is not ſurpriſed, and that he has a fair op- 
portunity of bringing his evidence, if it is a caſe proper in 
other reſpects for the juriſdiftion of the Court. There, 

may be ſome caſes ariſing abroad, which may not be fit 

to be tried here; but that cannot be the caſe of a gover- 

nor, injuring a man contrary to the duty of his office, and 

in violation of the truſt repoſed in him by the king's 
commiſhon. EE el pug no Too, 

If he wants the teſtimony of witneſſes whom he cannot 

compel to attend, the Court may do what this Court 

did in the caſe of a criminal proſecution of a woman who 

had received a penſion as an officer's widow: and it was 

charged in the. indictment, that ſhe never was married to 

him. She alleged a marriage in Scotland, hut that ſhe 
:: 8 could 
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r; Would not compel her witneſſes to come up, to give evi- „ - 
it, »nce.” The Court obliged the proſecutor to conſent ( P. 36.) 


at the witneſſes might be examined before any of the 
vdges of the Court of Seſſion, or any of the barons of the 
ourt of Exchequer in Scotland, and that the depoſitions 
taken ſhould be read at the trial, And they declared, 
hat they would have put off the trial of the indictment 
om time to time, for ever, unleſs the proſecutor had ſo 
onſented. The witneſſes were ſo examined before the 
ord Preſident of the Court of Seſhon. 1 78 - 
It is a matter of courſe in aid of a trial at law, to apply 
5a court of equity, for a commiſſion and injunction in 
e mean time; and where a real ground is laid, tne Court 
ill take care that juſtice is done to the defendant, as well 
to the plaintiff. Therefore in every _ in which IL 
the ſubjet, I am of opinion that the action holds em- 


at Matically againſt the governor, if it did not hold in the cafe. 1 

ſo any other perfon, If ſo, he is accountable in this Court. 

it- he is accountable no where; for the king in council has | 
iſt d juriſdiction. Complaints made to the king in council! 
if nd to remove the governor, or to take from him any com- 5 
le- isſion, which he holds during the pleaſure of the Crown. 

ed ut if he is in England, and holds nothing at the pleaſure. 

of the Crown, they have no juriſdiction to make reparati- 


, by giving damages, or to puniſh him in any ſhape, for 


ng 2 injury committed. Therefore to lay down in an Eng- 
iſe þ court of juſtice'ſuch a monſtrous propoſition, as that 
or governor acting by virtue of letters patent under the great 


ul, is accountable only to God, and his own conſcience; 

at he is abſolutely e and can ſpoil, plunder, and 

ect his Majeſty's ſubjects, both in their liberty and pro- . 
x4; with ene + is g doctrine that cannot be main- (+ P. 37.) 
In Lord Bellamont's cafe, 2 Salk. 625, cited by Mr. vide Poſt XI. 
ckbam, a motion was made for a trial at bar, and giant- 

» becauſe the Attorney General was to defend it on the 

rt of the king; which ſhews plainly that ſuch an action 

iſted. And in Way ver ſus Tally, 6 Mod. 195. Juſtice 

well ſays, that an action of falſe impriſonment has been 

ought here, againſt-a governor of Jumaica, for an im- 

iſonment there, and the laws of the country were given 

evidence. The goyernor of Jamaica in that caſe never 


ought that he was not amenable. He defended himſelf, 

| to d poflibly ſhewed, by the laws of the country, an act of 

ſne WF aſſembly which juſtified' that impriſonment, _ the 
| : 1 ourt 


(+ P. 38.) 


Where an ac- 
tion muſt be 
laid in the pre 
per county. 


not have effect, if the action was not laid in the prope 


| ſome caſes that ariſe out of the realm, which ought not ti 


. Soc damages. 
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Court received it as they ought to do. For whatever is 2 
- juſtification in the place where the thing is done, ought to 
be a juſtification where the caſe is tried. I remember, ear. 
ly in my time, being counſel in an action brought by af 
- carpenter in the train of artillery, againſt Governor & bing, 
who was governor of Gibraltar, and who had barely con- 
firmed the ſentence of a court-martial, by which the plain- 
tiff had been tried, and ſentenced to be whipped: The 
Governor was very ably defended, but nobody ever thought 
that the action would not lie; and it being proved at the 
trial, that the tradeſmen who followed the train, were not 
liable to martial law; the. Court were of that opinion, and 
the Jury accordingly found the defendant guilty of the 
treſpaſs, as having had a ſhare in the ſentence; and gave 


The next objection which has been made, is a general 
objection, with regard to the + matter ariſing abroad; 
namely, that as the cauſe of action aroſe abroad, it cannot 
inn i na ·˙˙ßrv . 24 226, 
There is a formal and ſubſtantial diſtinction as to the 
lecality of trials. 1 ſtate them as different things: the 
ſubflantial diſtinction is, where the proceeding is in rem 
and where the effect of the judgment cannot be had, if it 
is laid in a wrong place. That is the caſe of all ejectments 
where poſſeſſion is to be delivered by the Sheriff ot the coun 
ty ;- and as trials in England are in particular counties, th 
officers are county officers ; therefore the judgment coul: 


county. : . 
With regard to matters that ariſe out of the realm, there 
1s a ſubſtantial diſtinction of locality too; for there a: 


be tried any where but in the country where they ariſe ; al 


in the cafe alluded to by Serjeant aller: if two perſon ee 


fight in France, and both happening caſually: to be here 


one ſhould bring an action of aſſault againſt the other, Wok 
might be a doubt whether ſuch an action could be main 
tained here; becauſe, though it is not a criminal proſecu ou 
tion, it mult be laid to be againſt the peace of the K ingi te. 
but the breach of the peace is merely local, though tint 
treſpaſs againſt the perſon is tranſitory. 'Fherefore with e d 
out giving any opinion, it might perhaps be triable ond 
where both parties at the time were ſubjects. So if fa 
action were brought relative to an eſtate in a foreign cou at 


try, where the queſtion was a matter of title only, au ea, 


nv 
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s ot of damages, there might be a ſolid diſtinction of lo- 
to licv. 1 8 


are 4 ut there is likewiſe a formal diſtinction, which ariſes 


(+ P. 39.) 


om the mode of trial: for trials in England being by jury, 
ine, 1 the * being divided into counties, and each 
on- unty conſidered as a ſeparate diſtrict or principality, it 


in- abſolutely neceſſary that there ſhould be ſome county 
there the action is brought in particular, that there may 
e a proceſs to the ſheriff of that county, to bring a jury 
om thence to try it. This matter of form goes to all 
not es that ariſe abroad: but the law makes a diſtinction 
tween tranſitary actions and lecal actions. If the matter 
hich is the cauſe of a tranſitory action ariſes within the 
alm, it may be laid in any county, the place is not ma- 


Surry, and though. proved to be done in Middleſex, the 
ace not being material, it does not at all prevent the 


dns is never material, except where by particular acts of 
irliament it is made ſo; as in the caſe of churchwardens 


ad conſtables, and other caſes which require the action to 


rial, and if an imprifonment in Midaleſex it may be laid 


aintiff recovering damages: the place of tranſitory ac- 


rem brought in the county. The parties, upon ſufficient - 


if ound, have an opportunity of applying to the Court in 
nts ne to change the venue; but if they go to trial without 
oun that is no objection. So all actions of a tranſitory na- 

re that ariſe abroad may be laid as happening in an Eng- 
county. But there are occaſions which make it abſo- 


action really happened abroad; as in the caſe of ſpecial- 
ts, where the date muſt be ſet forth. If the declaration 
ates a ſpecialty to have been made at H/2fAminfler in Mid- 
ot e, and upon producing the deed, it bears date at Ben- 

. the action is + gone ; becaule it is ſuch a variance be- 
een the deed and the declaration as makes it appear to be 
here 4:fferent inſtrument. There is ſome confuſion in the 
r, Moks upon the fatute 6 Rich. II. But I do not put the 


* neceſſary to ſtate in the declaration, that the cauſe 


nin ection upon that ſtatute. I reſt it ſingly upon this 
ſecu ound: If the true date ox deſcription of the bond is not 


ing ted, it is a variance. But the law has in that caſe in- 
1 tha ented a fiction; and has ſaid, the party ſhall firſt ſet out 


v ith he deſcription truly, and then give a venue only for form, 


one for the ſake of trial, by a videlicet, in the county of 
if anW:42le/ex, or any other county. But no judge ever thought 
:oun Wat when the declaration ſaid in Fort St. George, viz. in 
peap/ide, that the plaintiff meant it was in Cheap/ide. - It 

I; Te is 


Figions of is a fiftion of form; every country has its forms, which are 


av ſhall never jnyented for the furtherance of juſtice; and it is a certain 


833 rule, that a fiction of law ſhall. never be contradicted fo as 
end for which to defeat the end for which it was invented, but for every 


vented; but for jnvented in theſe caſes is barely for the mode ef trial; to 
r ghar every other purpoſe, therefore, it ſhall be contradicted, but 
E. contradicted. not for the purpoſe of ſaying the cauſe ſhall not be tried. 
So in the caſe that was long agitated, and finally deter- 
mined ſome years ago, upon a fiction of the tee of writs 
taken out in the vacation, which bear date as of the laſt 
day of the term, it was held, that the fiction ſhall not be 

| _ contradicted. fo as to invalidate the writ, by averring that 
2 Burr. 967. it iſſued on a day in the vacation: becauſe the fiction was 
invented for the furtherance of juſtice, and to make the 

: writ appear right in form. But where the true time of ſuing 

"1 out a latitat is material, as on a plea of non aſſumpſit infra 
(4 2 41.) +ſex annos, there it may be /hewn that the latitat was ſued 
| out the ſix years, notwithſtanding the fee. I am 
' ſorry to obſerve, that ſome ſayings Eave been alluded to, 
inaccurately taken down, and improperly printed, where 
the Court has been made to fay, that as men they have one 
way of thinking, and as judges they have another, which 
is an abſurdity; whereas, in fact, they only meant to ſup- 
port the fiction. I will mention a caſe or two, to ſhew 
that that is the meaning of it. . 
In 6 Mod. 228. the caſe of Roberts verſus Harnage is 
thus ſtated : the plaintiff declared that the defendant be- 
came bound to him at Fort St. David's in the Eaſ Indies at 
London, in ſuch a bond; upon demurrer the objection was, 


= 
j 


Fort St. David's, in the Eaſt Indies, and therefore the date 
made it local, and, by conſequence, the declaration ought 
to have been of a bond made at Fort St. David's in the 


or in ſuch a ward or pariſh in London, and of that opinion 
was the whole Court. This is an inaccurate ſtate of the 
caſe. But in 2 Lord Raym. 1042, it is more truly re- 


tion, that the, bond was made at Londen, in the ward of 
Cheap; upon oyer, the bond was ſet out, and it appeared 
upon the face of it to be dated at Fort St. George in the 


55 ment, and the plaintiff demurred, and it was held bad: 
but the Court ſaid that it would have been good, if laid at 
| %%ͤ;; ́ ß 
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they were in- other purpoſe it may be contradicted. Now the fiction 


that the bond appeared to have been ſealed and delivered at 
Eaſt Indies, viz. at 1flington, in the county of Middleſex ; 
ported, and ſtated as follows: It appeared by the deglara- 


Eaſt Indies; the defendant pleaded the variance in abate- | 
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London; whereas, when the bond was produced, it ap- 


to be made at another place, which was a vari- 


ance. A caſe was quoted from Latch, and à caſe from 


Lutwyche, on the former argument; but I will mention. a 
caſe poſterior in point of time, where both thoſe caſes 
were cited, and no 
the caſe cf Parker and Crook, 10 Mod. 255. It was an 
action of covenant upon a deed indented z it was objed ed 
to the declaration, that the defendant is ſaidin the declara- 
tion to covenant at Fort St. George, in the Eaft Indies; 
and upon the oyer of the deed it bore date at Fort St. 
George, and therefore the Court, as was pretended, had no 
juriſdiction ; Latch fot 4. Lnutwyche 950. Lord Chief 
Juſtice Parker ſaid, that an action will lie in England upon 
a deed dated in foreign parts; or elſe the party can have no 
remedy; but then in the declaration a place in England 
muſt be alledged pro forma. Generally ſpeaking, the 
deed, upon the oyer of it, muſt be conſiſtent with the de- 
claration ; but in theſe caſes, propter neceſſitatem, if the in- 
conſiſtency be as little as poſſible, it is not to be regarded; 
and here the contract being of a voyage which was to be 


performed from Fort St. George to Great Britain, does im- 


port, that Fort St, George is different from Great Britain; 
and after taking time to conſider of it in Hilary term, the 
plaintiff had his judgment, notwithſtanding the objection. 
Therefore the whole amounts to this; that where the ac- 
tion is ſubſtantially ſuch a one as the Court can hold plea 
of, as the mode of trial is by jury, and as the jury muſt 
be called together by proceſs directed to the ſheriff of the 


+ county ; matter of form is added to the fiction, to ſay it is ( 


in that county, and then the whole of the enquiry is, 
Whether it is an action that ought to be maintained. But 


can it be doubted, that actions may be maintained here, 


not only upon contracts, which follow the perſon, but for 
injuries done by ſubject to ſubject ; eſpecially for injuries 
where the whole that is prayed is a reparation in damages, 
or ſatisfaction to be made by proceſs againſt the perſon or 


his effects, within the juriſdiction of the Court? We 


know, it is within every day's experience. I was embar- 


fl raſſed a great while to find out whether the counſel for the 


plaintiff really meant to make a queſtion of it. In ſea 
batteries the plaintiff often lays 
: Me , done 


,® 


regard at all paid to them; and that is 


the injury to have been 


/ 


7 g ® 


they 3 
had laid it falſely; for they bid laid the bond as made at ( P. 42.) 


P. 43) 
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done in Middleſex, and then proves it to be done a thou. 


ſand leagues diſtant on the other fide 'of the Atlantic: 
There are caſes of offences on the high ſeas, where it is 
of neceflity to lay in the declaration, that it was done 


upon the high ſeas ; as the taking a ſhip. There is a caſe 


of that ſort occurs to my memory; the reaſon I remember 
it is, becauſe there was a queſtion about the juriſdiction. 
There likewiſe was an action of that kind before Lord 
Chief Juſtice Lee, and another before me, in which 1 

uoted that determination, to ſhew, that when the Lords 
ener: of prizes have given judgment, that is 
concluſive in the action; and likewiſe when they have 
given judgment, it is concluſive as to the coſts, whether 
they have given coſts or not. It is neceſſary in ſuch ac- 


tions to ſtate in the declaration, that the ſhip was taken, 


(t P. 44.) 


party prays the action may be tried in London. 


or ſeiſed on the high ſeas, videlicet, in Cheapſide. But it 
cannot be ee contended that the judge and jury who 
try the + cauſe, fancy the ſhip is failing in Cheap/ide no, 
the plain ſenſe of it is, that as an action lies in England 
far the ſhip which was taken on the high ſeas, Cheapſide is 
named as a venue; which is ſaying no more, than _ the 

ut if a 


party were at liberty to offer reaſons of fact contrary to 


broug 
in the Bat Indies, and they are very ſtrong authorities. 


the truth of the caſe, there would be no end of the em- 
barraſſment. At the laſt Sittings there were two actions 
ht by Armenian merchants, for aſſaults and tteſpaſſes 


Serjeant Glynn ſaid, that the defendant, Mr. Verelſt, was 
very ably aſſiſted: ſo he was, and by men who would have 
taken the objection, if they had thought it maintainable, 


and the actions came on to be tried after this caſe had been 
_ argued once; yet the counſel did not think it could be ſup- 


ported. Mr. Fere/ft would have been glad to make the 
objection ; he would not have left it to the jury, if he could 
have ſtopped them ſhort, and ſaid, You ſhall not try the 
actions at all. I have had ſome actions before me, rather 
going further than theſe tranſitory actions; that is, going 


to caſes which in England would be local actions: | re-' 


member one, I think it was an action brought againſt Cap 
tain Gambier, who by order of Admiral Boſcawen, had 
pulled down the houſes of ſome ſutlers who ſupplied the 
navy and failors with ſpirituous liquors ; and whether 
the act was right or wrong, it was certainly done with a 
good intention on the part of the admiral, for the health 
of the ſailors was affected by frequenting them. They 

0 | were 


1 : 
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were pulled down; the captain was inattentive enough to 
bring the ſutler over in his own ſhip, who would never 1 
have got to England + otherwiſe ; and as ſoon as he came (f P. 45. 
bere he was adviſed that he ſhould bring an action againſt „ 
the Captain. He brought his action, and one of the counts 

in the declaration was for pulling down the houſes. The 

objection was taken to the count for pulling down the 

houſes; and the caſe of Stinner and the Eaſi India Com- 

pany was cited in ſupport of the dee On the other 

ſide, they produced from a manuſcript note a caſe before 

Lord Chief Juſtice Eyre, where he over-ruled the objec- 

tion; and I over-ruled the objection upon this principle, 

namely, that the reparation here was perſonal, and for da- 

c» © mages, and that otherwiſe there would be a failure of juſ- 

n, I tice; for it was upon the coaſt of Nova-Scotia, where 

it there were no regular courts of judicature : but if there had ; 
io been, Captain Gambier might never go there again; and 1 
o, therefore the reaſon of locality in ſuch an action in Eng- 

land did not hold. I quoted a caſe of an injury of that 

is fort in the Ea Indies, where, even in a court of equity, 

he Lord Hardwicke had directed ſatis faction to be made in da- 

a mages: that caſe before Lord Hardwicke was not much 

to ¶ conteſted, but this caſe before me was fully and ſeriouſiy 

n- © argued, and a thouſand pounds damages given againſt Cap- 

ns I tain Gambier. I do not quote this for the authority of my 

ſes opinion, becauſe that opinion is very likely to. be erro- 

es. © neous, but I quote it for this reaſon ; a thouſand pounds C 

as damages, and the coſts were a conſiderable ſum. As the 

ve captain had acted by the orders of Admiral Boſcatuen, the 

ſe, repreſentatives of the admiral defended the cauſe, and 

en paid the damages and coſts recovered. The cafe was fa- 5 

p- Vvourable; for what the tadmiral did was certainly well in- (+ P. 46. 
he tended; and yet there was no motion for a new trial. 

ild I recolle& another cauſe that came on before me; which 

he was the caſe of Admiral Palliſer. There the very giſt of 

wer [the action was local: it was for deſtroying fiſhing huts upon 

ne the Labrador coaſt, After the treaty of Paris, the Cana- | 

te- (draxs early in the ſeaſon erected huts for fiſhing; and by „ 

zp- Ichat means got an advantage (by beginning earlier) of the 8 
hſhermen who came from England. It was a nice queſtion ' 
upon the right of the Canadians. However, the admiral, | 1 
from general principles of policy, ordered theſe huts to be 
deſtroyed. I he cauſe went on a great way. The defend- | 
ant would have ſtopped it ſhort at once, if he could have 5 
made ſuch an objection, but it was not made. There are 7 3 
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no local courts among the E/quimaux Indians upon that part 
of the Labrador coaft ; and therefore whatever injury had 
been done there by any of the king's officers, would have 
been altogether without redreſs, if the objection of locality 
would have held. The conſequence of that circumſtance 
ſſews, that where the reaſon fails, even in actions which 
. in England would be local actions, yet it does not hold as WT. 
; to places beyond the ſeas, within the king's dominions. 
Admiral Palliſer's caſe went off upon a propoſal of a re- 
| ference, and ended by an award. But as to tranſitory ge- 
tions, there is not a colour of doubt but that every action 
that is tranſitory may be laid in any county in T- , 
though the matter ariſes beyond the ſeas; and when it is 
abſolutely neceſſary to lay the truth of the caſe in the de- 
| _ claration, there is a fiction of law to aſſiſt you, and you 
(+ P. 47.) ſhall +not make uſe of the truth of the caſe againſt that 
fiction, but you may make uſe of it to every other purpoſe. 
| IL am clearly of opinion not only againſt the objections made, 
but that there does not appear a queſtion upon which the A 
objection could ariſe. | | . 
| The three other Judges concurred.  — 
| Per Cur', Judgment affirmed. vet 


d *. 


I had ſome thoughts of ſhortening the Pleadings in this caſe, Ml. | 

ut after conſidering haw much they contribute to the under- 
. fRlanaing of the arguments, I thought it adviſeable to let them 
fand, as reported by Mr. Cooper. of 15 


IX. 
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IX. 


and the other upon cuſtom. 
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NTT A—Twviſden J. ſaid that it had been adjudged, MM. »6 Car. 2. 
where in anaction for words the defendant pleaded not B.R. Sid. 234. 
guilty, and the Jury found quod locutus eft verba—that this Were quod 
verdict was imperfect, and the plaintiff could not have N action 


_— | for words is 
. Vide poſt Rex uv. Moodfall. Ein imperfect. 


1 


In an action upon the caſe, the plaintiff declared upon Matthews v. 
the cuſtom of the realm, and that the defendant on the Hopkins, E. 1) 
toth of May was a common carrier, and the plaintiff the vt mw 
both of May was poſſeſſed of £.50. and that afterwards, on "a ai uns 
the ſame day and year laſt-mentioned, he delivered it to the caſe againſt 
the defendant to carry, and he neglected ſo to do, Qc. a carrier, and 
And he alſo declared in- trover for the ſame ſum, and ous Oe. 
the defendant pleaded not guilty, and verdict for the tion frem bad. 
plaintiff generally, and it was moved in arreſt of judg- Dy. 35. b. 
a | I Vent. 365. 

1ſt. Becauſe he had not well recited and ſhewn 1 
the cuſtom of the realm, and had not alledged that the cuſtom of. . 
he was a carrier at the time of the delivery, but ſome the realm ought 
days after: LS . we» pL 

5 | - againſt a carrier Qu? . 

And alſo that trover and an action upon the caſe may 2 Cro. 224. 

not be joined, becauſe the one is +founded upon a tort, 242. 8 
i e 


% 
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But on the other part it was anſwered, that the decla- 
ration is good enough; for as to joining of trover and 

| Caſe, one plea goes to the whole, ſcil. Not guilty, And 
as to the miſ-recital of the cuſtom of the realm, it is 
part of the common law, and therefore the declaration is 
good enough without recital, and a bad recital oh Not 
vitiate in ſuch cafe. 

Diverfity be- And there is a diverſity between the recieat 8 the com- 
— tween the com- mon law, and of a ſtatute; for if a general ſtatute is 
e eee miſ-recited, this makes the declaration bad, becauſe the 

eitals. Plow. 84. law is formed in words in which there is not any variance, 

1 Cro. 96, 168. but if the action is founded upon the common law, and 
3 224 the cuſtom is mis-recited, yet the declaration is good, 
xy 40 becauſe this is not written law, and formed in words, but 

10 Co. 57. the ſubſtance of it well known. 

Not guilty But per Curiam the declaration and verdict are bad, 
= =» aire og for although not guilty may go to both, yet the verdict 
wn Ha may tiok ought not to be for the plaintiff generally, and although 
be genetal. lie declaration may be good without recital of the euſtom 

Hob 249. of the realm, as Hob. ſays, 225 the better way is to re- 
dla, hard ME cite it. Vide Sid. 181, 233, . V. 2 Rol. Rep. 140. 
Rain . In Maſt verſus Goodſon, 1 13 G. 3. C. B. 3 Will. 

| 34 3 
Car. 2. B. R. 348 Plaintiff declared for a tortious obſtruction of an 


x Cro. 209. eaſement (which he held under an agreement from the. 


defendant); and added a count in trover. The Court 
was of opinion the latter count might well be joined 
with the former, that being founded upon tt. 
(P. 50.) + This cauſe firſt came before the Court e on CY 220 
Rex v. Wood- June 1770. 


fall. M. 11 Geo. III. B. R. 5 Bur. 266r. 

III. B. R. Mr. Lee then moved, on behalf of * PR IR Lay to 

5 8 Hay the entering up judgment againſt him, upon the verdict 

November, found in this cauſe. 

1770. : A croſs-motion was made at the ſame time, by the 
Information Counſel for the Crown, for the defendant to ſhew cauſe 


e why the verdict fhould not be entered — to the 


ant guilty of the legal import of the finding of the Jury. 
printing and It was an information againſt the defendant, by the At- 


Fon tg. torney-General, for printing and publiſhing in the Pub- 
I). -- tic Advertiſer, a ſeditious libel ſigned Junius. 

Upon the'trial, the Jury found him % of 0 print. 
ing and publiſhing. ONLY. 

The Court granted rules to ſhew cauſe, upon each of 
theſe two adverſe motions; and ordered them both to be 
brought on upon the ſame day. 


Accordingly, 


44 6 abs tons AO. — 
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ly ſhewn 8 - 4:1 

Serjeant Glynn and Mr. Lee argued 
Mr. Thuriow, (Solicitor General) 
Wallace, Mr. Dinning, * ; and 
Crown. 


of the charge 
him of it. 
liſhing 


in the information; but rather to acquit 
For, he is charged 
this as a libel, with a malicious and criminal inten- 


tion But the Jury find him uilty of printing and pub- 
| lining only. 


Whatever the Jury do not find implies a 
negative: 
they find this and this oxy. 

+ A criminal motive goes to the conſtruction of the 
offence: a criminal intention is its . * . the 
Jur 1 have negatived. 

hey are judges 0 ar, as far as Mae is in- 
volved in fact. er may. * e this upon them: and 
here they have done ſo. "They meant to acquit him of 


all eriminal intention: and one of the jury-men has 


with printing and pub- 


Accordingly, on Tien 3d an 1770, cauſe ws; 
for the; defendant : w 

3 Morton, Mr. . 
nne for the 


Des bart 6f che deff dant, ige was indlilbd/thas the  * 
verdict, as found, did not amount to find Mr. Moodfall guiltx 


but this goes further; it ſays expreſsly, that 


(+ P 


made an affidavit, ** That he meant to acquit him of all 


 « criminal conſtruction: and if he had thought that that 
& could not have been thus done, he would have ac- 


0 quitted him.“ Therefore this cannot be conſidered as a 
verdict of conviction by twelve jurymen. 
ought to be found clearly, fully, and diſtinctly: 
not be ſupplied by infeience; neither can it be amended 
1 Salk. 
x v. Bold. 1 Salk. 47, Rex v Keate. 


A verdict 


it can- 


hey alſo cited Cro. Fac. 210, Cooke v. Catlin: and ; 


Yelverton 106; and Drury v. Dennis; 2 Rolle's Abridg- 
ment, 693. Title, Verdict,“ Letter, S. pl. 5. between 
Baugh and ru, 0 referred to by Ld. Ch. Ti V aughan, 
in the caſe of Rowe v. Huntington, Vaughan, 75, 76. 


Who there ſays, © That finding the point in iſſue, by 


« way of argument, in a general verdict, is never permit- 


«66 ted; 
« eluſive. There can be no ſupply by intendment, in 
any caſe; much leſs in the preſent, where it is impoſſi- 


ble to ſupply the verdict by intendment, becauſe nobody 
can know what the Jury did .intend, or by what rule, or 


upon what principle they decided ; unleſs affidavits from 
the Jurymen were allowed to be read. Another autho- 


* 1 rity 


* 


not though the argument be neceſſary and con- | 
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d e.eity that they cited, was the caſe of Shelley: v. Mifep, in 
10 P. 52.) Yelverton, 777 78, + which was a finding of the aſſump- 
3 fit by foreign implication; which is not good, as it is 


| there ſaid, © upon any general iſſue: and it is there laid 
down, that the Jury ought to give their verdict preciſe- 
« ly according to their charge.” 1” IE 
They inſiſted that the verdict ought to remain in the 
words of the Juryz without expunging. any of their 
words, or ſubſtituting others in their places, or controll- 
ing them under any pretence of eonſtruction. They 
ought to be left as they ſtand; the deſendant may 
have the benefit of a writ of error to the Houſe of Lords; 
if the opinion of this Court ſhould be againſt him. 
They hoped, however, that the preſent finding would 
be eſteemed by the Court to amount to an acquitial of the 
_ defendant. | P 7 > | 
But, if the Court ſhould not go fo far as to hold it 
tantamount to an acquittal, there ought, at leaſt, to be 
a venire 8 de novo. It certainly is not a conviction : 
and if it be not an acquittal, it can be no more than an 
imperfect verdict. And if a verdi& be imperfet, there 
muſt be a venire facias de novo. But we hope for his 
diſcharge, as upon a verdi& of not guilty.  _ 
On the part of the proſecution, it was argued that the 
_ preſent verdict could not be conſidered as a verdict of not 
guilty. It poſitively and explicitly finds him guilty of the 
printing and publiſhing : and it does not import any nega- 
tion of his guilt, as to the reſt. The word © only” does 
not import the excluſion of any thing but fas : it can- 
not exclude concluſicn of law. e 
| | It is certain that a verdict cannot be amended in mat- 
t P. 53.) ters of fa: but it may be + perfected in point of form. 
| - LY The officer takes his note ſhort : but the neceſſary finiſh- 
ing of the ſentence may be ſupplied, _ 
The ſubſtance and matter of this iſſue is ſufficiently 
found: the Court may order it into a proper form. The 
law. here implies the intention. The pripting and pub- 
| Iiſhing were all the Jury were to inquire about. This 
verdict is not imperfect: nor is there any need of ſupply- 
ing any thing by intendment. The intention muſt bo 
collected from the libel] itſelf. The intention is the giſt 
of the offence. The verdict ought to be entered accord- 
ing to the true meaning and intention of the Jury. 
Something is always to be added to every verdict: the 
— SEE, enuy 
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entry is never in the very identical words uſed by the 

Jury; which are always conciſe, and not full and for- 

ma] enough to ſtand ſupported againſt a writ of etror. 
Whether a jury may or may not take upon themſelves . 

6 to judge of matters of law, they muſt at leaſt do it at 

; their peril. But here they have not done it at all: they have 

: not determined, that this paper is not libellous. 5 

q So that whether they may at their peril do it, or whether 

- they may not, they have not here riſqued that peri]. The 

4 import of their verdi& is a general finding of the fats, 

4 

* 


— 


without expreſſing auy ſenſe of their own upon the lat. 

In the caſe of the King againſt ' Beere, reported in 12 

Mod. 218. 2 Salk. 217. 1 Lord Raym. 414+ GCarthew, 
4 407. and Holt, 422. the Jury, as to the writing and 
e Iening of the libels only, find him guilty, prout in in- 

Ire 0 ponitur : and as to all other things charged 
ic 


t in the in ent, præter ſcriptionem +4 et collectionem, (4 P. 4 
e they find him not Men ho 3 was for compoſ- & 54) 7 
- ing, making, writing, and collecting ſeveral ſcandalous, 2 
n falſe, and ſeditious libels. The finding was“ quoad 1 
e «© ſcriptionem et collectionem libellorum in indictamento 9 
8 


« mentionat' tantum, quod deſendens eſt culpabilis; et 
« quoad totum teſiduum in eodem indictamento content', 
Ee « quod defendens non ett inde culpabilis.” It was holden 
MX «that the bare writing and collecting the libellous matter 
18 « Was criminal,“ and “ that the general finding ſhall 
WM c be taken to be criminal;*”* and Turton and Rokeby cited 
es ſome caſes to prove, that the writing of a libel, with- 
1 cout publiſhing it, was puniſhable by indictment.“ | 

They alſo cited Moore, 194. Dyer, 362. Hobart, 54. 


t- Moore, 888. 2 Lev. 111. and, to prove that the 
n. word ** only” might be rejected, 2 Saunders, 380. Co. 
1 Lit. 227. bs | A | ES 

Serjeant Glynn replied ; enforcing the former argument, 
ly and denying that the caſe of Beere, or other caſes now 
he | Cited, were like the preſent caſe. 
b- Lord MansFIELD—It is much too late in this term, = 
ns for any thing to be further done in this cauſe, with any b 
a effect. Let it ſtand over to next term. _ 9 — 
eee ph 6. 29 2 oo OR 2 1 
iſt On this day (Tueſday 20th November 1170) his Lox o- ' 


d- $HIP delivered the opinion of the Court; | 

y. This comes before the Court upon trop rules: The firfl 

he {obtained by the defendant) to ſlay the entering up 
3 5 | 1 judgment 


\ 


I te alen on the verdict in this cauſe ;”- the * 
| | (obtained by the Attorney General) * that the verdict 
a P. 55.) & may be f entered according to the legal e of the 

« finding of the Jury.“ 


Thule mol from che tuns of it, be firſt dite 


cuſſed; | becauſe the 'ground of argument upon 1 _—_ 
cannot be ſettled, till this is diſpoſed of, | 
Upon this rule, it is neceſſary to report the trial. 


for printing and publiſhing a libel, in the Public Advertiſer, 
ſigned ; 3 The tenor of which is ſet out, with 
proper AVERMENTS as to the meaning of the libel, the 
Jubje matter, and the perſons, concerning which and. of 
whom it ſpeaks; with iNNUEND@Es fi ing oth all the 
blanks, and the UusVAL EPITHETS. 

In ſupport of the proſecution, they proved, * Na- 
Haniel Crowder, & that He bought the paper produced and 
<< twelve more, from Colfield, the defendant's publiſher, 
« in the defendant's publiſhing room at the corner of 
*© Toy Lane; that he goes often there; has occaſionally 
<< ſeen the nnn 3 and has had papers in the 
printing room.“ 

They read the paper produced: : and the tenor agreed 
with the information. 


ahve „that the defendant, by himſelf and ſervants, 
paid the duty for advertiſements in the Public Adver- 
| © tiſer. That the defendant had paid, himſelf; and all 
— « the payments were on his account: That the defendant 
«© has made the uſual affidavit; and has been allowed the 
00 ſtamp duty for ſuch papers as were unſold. That the 
* duties for advertiſements in the paper in queſtion were 
0 P 56. ) 1 e by the defendant's ſervant; and 7 the receipt giv- 
n the defendant's account.” 

William Lee, clerk to Sir John Fiddings proved That 
* he often carried advertiſements for the Public Adverti- 
I „ ſer, to the defendant's at the corner of Toy Lane. 
= That he generally paid ready money. That be has 
EX . << ſeen money paid to the defendant for advertiſements ; 
“ and he had a receipt from' the defendant, ſigned by 
“ him, the. 29th of November, for {.32, for ee 

. te advertiſements in the Public Advertiter.” | 
1 2 the part of the e they called no wir- 

neſſes. 


— 
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The proſecution is an information againſt the . 


George Harris, regiſter of ed and news-papers, 


KR $$ oo A a a 


8 > ee wy 


* 


Q, = 


fendant. 


athdavit, leflen the degree of his guilt. 
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188. Ho. . 
His counſel objected to ſoms of the IxNUEN DoS: but 


* 


they principally applied to the Jury, to acquit the defen- 


dant, from the paper being INNOCENT, or not liable to 
the EPITHETS given it by the information; or, that the 
defendant's intent in publiſhing did not deſerve the epithets 
in the information. | | 


- There was no doubt but that the evidence, if credited, 


amounted to proof of, printing 


publiſhing by the de- 


There may be caſes where the fact proved as a publication 


may be jufl;fied or excuſed as lawful or innocent. For, 


no fact which is not criminal in caſe the paper be a libel, 

can amount to a publication of which a defendant ought 

to be found guilty. . CHOI | 
But 0 queſtion of that kind aroſe in this cauſe. 
Therefore I directed the Jury to conſider “ Whether 


& All the ** innuendos”* and all the applications to matter and 


«© perſons made by the information, were, in their judge 
« ment, the TRUE MEANING of the paper. If they 
thought otherwiſe, they ſhould acguit the + defendant; but if 
they agreed with the information, and believed the evidence 


as to the eee, they ſhould find him guilty. 


If the Jury were obliged to find whether the paper was a 


libel, or whether it was a libel to ſuch a degree as to deſerve I 


the epithets given it by the information; or to reguire proc 

of the expreſs intent of the defendant in printing and publiſh- 
ing, and of its being malicious to ſuch a degree as to deſerve 
the epithets given it by the information, then this direction 


was wrong. | f 
In ſupport of it, I told them (as I have, from indiſpenſa- 


ble duty, been obliged to tell ęvery jury upon every trial of 
this kind) to the following effect. Fla, 
That, Whether the paper, meaning as alledged by 


„the information, was in lat a LIBEL, was a ace. oft. ©: 
law, upon the face of the record: for, after convi 3 


defendant may move in arreſt of Judgment, if the paper 
is not a libel. c 4 1 
That all the epithets in the information were formal in- 


ferences of law, from the printing and publiſhing. |, 


That uo proof of expreſs malice ever was required; and, 
in moſt caſes, is impoſſible to be given. 


That the verdict finds only what the /aw infers from the 


fact. Therefore, after conviction, a defendant. may, by 
That 


ion, a 


(t P. 5 a 


— 8 8 
* a, 5 H \ 
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* 
2 


j (c P. 58.) 


8 
: El 


( P. 59.) 


ted, there could be xs doubt. 


N 


| THE LAW OF EVIDENCE. 85. U. 
That where an act in itſelf indifferent, if done with a 


particular intent becomes criminal; rhere the intent muſtbe 
proved and found: but where the act is in itſelf wnlawfwl, 
(as in this caſe) the proof of juſtification or excuſe lies an 
the defendant; and in failure thereof, the law implies a 
criminal intent. AE ; 1 
The Jury ſtaid out a great while, many hours, At 
laſt, they came to my houſe ; (the objection of its being 
out of the county being cured by conſent.) In anſwer to 
the uſual queſtion put by the officer, the Foreman gave 
their verdict in theſe words . Guilty of the printing and 
„% publiſhing, ONLY.” Nothing more pailed. -. 


he officer has entered up the verdict literally; without 
ſo much as adding the uſual words of reference, to connect 
the verdict with the matter to which it related. Upon 
this, the 0 rules I have ſtated were moved for. 
Upon that obtained by the Attorney General, the affidavit 
of a juror was offered by the counſel for the defendant. 
But We are all of opinion, “that it can not be re- 
„ - 33 Y 
Where there is a doubt, upon the Judge's report, as to 
what paſſed at the time of bringing in the verdict; there the 


. affidavits of jurors or by-ſtanders may be received, upon a 


motion for a NEW trial,” or to retify a miſtake in the 
<< minutes: But an affidavit of a juror never can be read, 


as to what he then thought or intended. 


This motion conſiſts of two parts: Firſt, to fill up the 
& formal words of reference; the ſecond, to omit the 
« word only.” | 2 Th e 

We are all of opinion, “ that the f is a technical 
omiſſion of the clerk; and ought to be ſet right:”” as to the 


ſecond, that the word onLY muf? fland in the verdia.” 


There is no ground from any thing which paſſed, to ex- 
plain the ſenſe of the Jury ſo as that the officer might have 
entered @ general verdict. . | MC 

No argument can be urged for 2 the word 
c only,” which does prove © that it can have no effect 
« though inſerted * 1 Ws - 

And therefore it is a queſtion of law, upon the face of 


the verdict. 


THE DEFENDANT'S motion muſt be conſidered upon 
the ground of the word $TANDING. Was it omit- 


cc Guilty 
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other charge, is GUILTY 3” For, nothing more is to be 
ound by the Jury. 

In the caſe of the King and Wi lang, the Jury found 
the defendant guilty of printing and publiſhing the North 


Briton, © No. 45.” The clerk entered it up, * 6vILTY.” | 


And no objection was ever made. 
Where there are more charges than one, guilty of ſore, 
« only,” 1s an | acquittal as to the ref. 


But in this information, there is no charge except fot 


printing and publiſhing. 
Clearly, there can be mo judgment, of ACQUITTAL; 


becauſe the fact found by the Jury is the very crime they 


were to try. 


The only queſtion is, Whether, by any poſſibility, the 


word © only” can “ have a meaning which . affet? 
« or contradict the verdict.” 


That the lat, as to the ſubject matter of the verdid, 0 


55 as I have ſtated,” has been ſo often unanimouſly ee 
by the whale Court, upon every report I have made of a trial 
for a libel, that it would be improper to make it a queſtion 
now, in this place. 

Among thoſe that concurred, the Bar will nen the - 
dead and the living not now here. 


# PL d 7 2 N 9 => 
of N * 1 ES : 
Cx * 

o : 
* 
by 

- _ 

* 3A 

x " 
* 7; 

1 1 

1 

7 . hs v9 Dl "6 

— — 0 4 

* 5 * — —r_—_ - 
4 * 8 I 
4 1 
T7 * be, q 

* 
q 
Z 


66 Guilty of printing and publiſhing,” where there is ne 


, 
1 » 8 #; % 


And we all again declare our opinion; 66 that the di- ( P. 60.) 


erection is right and according to law. 


This direction, though often given with an expreſs _ 


requeſt from me, that if there was the leaſt doubt, 
% they would move the Court, has never been complain- 
ed of in Court. And yet, if it had been wrong, a new 
trial would be of courſe. It is not now complained of. 
Taking then the law to be according to this Grereg 
the queſtion is, Whether any meaning can be put upon 


« the word “ only,” as it ſtands upon the record, waich | 
« will affe# the verdict.” . 


If they meant to ſay © they did not find it a libel,” 
* did not find the epithets, or “ did not find any ke 
* malicious intent ;** it would not affect the verdia; be- 
caule none of theſe things were to be proved, or found richer 
way. 


If, by 0 only,” they meant to fay, <« that they did t 
« find the MEANING put upon the paper by the information; 


they ſhould have ACQUITTED him. 
If they had expre/ed this to be their meaning, the verdict 
would 1 been inconſi iflent and repug: ant; for they ought 
As. 


FS. 


et P. G1.) + If they could poſſibly mean thar which, I expreſſe 2 


a= 


Sid the data 


et to find the beben dent guilty, un 
- Put upon the paper by the git 27 W of 4. 


quittal ought to have been entered up. + | 
If they had expreſſed their meaning in any of the other 
ways, the verdict would nor have been rer and fuck. 
ment ought to be entered upon it. Tf 

It is impoſſible to ſay, with vertaicieyy What the Jary 
really © did mean.” Probably they had different meanin 


would acquit the defendant, he ought® mos to FOR omg 
: by this verdia. 
It is poſſible, ſome of them might e 0 to find. the 
' whole ſenſe and explanation put upon the paper by the i in- 
nuendos 1 in the information. dy 
1 a doubt ariſes from an ambiguous and unuſual Werd in 
the.verdi, the Court ought to lean i in Yavour of A venire 
12 novo: 
We are under the leſs difficulty ; becauſe, in eve of a 
defendant, though the verdict be Falls” the Court may Tae 


a new trial. 
And we are all of: opinion, upon the whole-of the: caſe, 
e that there ſhouid be a VENIRE DE Novo.” 
Mr. Attorney General ſaid, the Eiginat paper was loft; 
or, at leaſt, was never returned back. 828 
Lox MANSFIELD. wrongs " that fort will L vary: the 
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T ni s the iſſue was upon age, on two vi | 
AT ns pr the were given in ___ one of which «Vicar. FE.” 
was — to the Jury in court by conſent of the 38 Eliz. Mo. ' " 8 
ties, and the other was afterwards delivered to the =o * i 
out of court, by the ſolicitor on one fide, without = W ee 


verdict, and ſeeing out of the window one of the wit= _ 
neſſes, they called to him, and deſired that he would again 
declare to them what he had teſtified in Court, and gage 
did, and nothing more; yet for this the verdict was a. 
judged void. But in the principal caſe, the book was Sts 
delivered in evidence, and the other party had anſwered to 
it. Therefoze quere? Nota. the books for avoiding a 
verdict, 14 H. 7. fo. 1, 2. Doctor + & Student, fo. 126. ( P. 6 ) 
- 4 44a. Bro. Verdict, 477. 11 H. 4» 16. 35 he 6. Fitz. Fs 93. 
15 Examination, 1 17. e £44. > | _s „ I 
If the defendant les es e e defetice, 70 chall n ne- Thermolin „ 
X. yer have Aa new trial, for want of due notice. .  - OC.ole, H. 8. W. | 
| EY ip OE 704 Sh 2 Salk. 646. No ben trial for want of notice after N NN f 


Tbis Fa 


£ conſent. of the court, and this was indorſed upon the dence to the 3 
1 0e. The queſtion was, if the verdict ſhould be void ? 2 oge of I 
And the Jofticts-differed in opinion, Popham and Coney r vant * 
that it ſhould not; Fenner and Clench, that in the caſe of had been pro- 4 
Landy and Metcalfe in C. B. 33 Elia. it was agreed to be duced in court. 1 
+  {Wgood law, where the Jurors being conſulting upon their V. rag 3 


8 | 1 


* 


record and iſſue. }. . : 8 * k 
Vie Poſt fich but two iſſues being joined, and a general verdict fou 


5 8 Ys juror, did not attend the Aſſizes; but one Richard She 


2s. Affizes before, did attend both courts (as he imagined him 


Daz end others. carryihg ay twenty trees of plaintiff's As to twelve 
e 


de ker Anal iſſue joined upon the juſtification for eftovers;. but plait 


E. 22 Ge. a. tendered by defendant, were omitted in the iſſue delivet 


8 


3 


»Seutheby v. This ® was an action of treſpaſs for cutting down: 


7 Ges. defendants * for eſtovers; and as to th 
for plaintiff, ſues were joined thereupon. 9 4-4 
and moderate At the trial the merits were fully determined as to th, 


tiff gave no evidence upon the Not Guilty, and no ne 
tice being taken thereof, the Jury found a verdict fa 
plaintiff generally, and gave five hillings damages, but 
omitted to acquit the defendants on the Not Guilty 
whereupon defendants moved to ſet aſide the. verdict, 2 
obtained a rule to ſhew cauſe, . which was afterwards diſ 
charged on hearing counſel on both fides. The verdid 
appearing to be juſt, and the damages moderate, the 
Court would not overturn the verdict; but left 
d * to enter up his judgment as he ſhould be ad 
viſed. e | 5 
Baynes for defendants. Chapple for plaintiff. 


Grave. Cliffe. - Tbe words fand the ſaid plaintiff likewiſe): after iſſu 


irregularity 


rn 45a. ed but inſerted in the record of mf print. Buran 


ted. moved to ſet aſide the verdict, inſiſting upon this as 

material variance, and had a rule to ſhew cauſe. But i 

a appearing that Mr. Lay, defendant's counſel, at the 

(+ p. 6 4.) trial, had objected to the evidence 4 given by plaintiff ii 

5 point of law, (which is making defence) though he di 

4 not croſs examine, the rule was diſcharged. Comyns ani 
Draper for plaintiff ; Eyre and Burnett for defendant. + 


_ Thompſon v. | Darnal, . to ſet aſide the verd iQ, the record of 
Simmons, E. 6. niſi prius differing from the ifſue-book delivered, the de 
45 2. Barnes, fendant's name being inſerted in the paper- book, in joir 
„ hes ing flue, inſtead of plaintiff's; but in the record plair 
tween niſi prius tiff s name was inſerted, and the iſſue properly joined 
and Nunn. for plaintiff, Court refuſed to make any rule. Ne 
Norman v. Richard Geater, ſummoned and returned 28 nfs ru 


fault in Nor- pard, a freeholder, who was verbally ſummoned to ſerv 
folk, M. 18 G. as a juror on the Grown ' ſide, and never had been at ti 


ryman fro a, ſelf in duty bound to do); . when Riebard Geat 


u. 1 HB) lav or EVIDENCE. 
he go the ni 


r Ct A — 


— Par IS 


. gde, Richard Sheppard D 
ve A mſelf called) aniwered, and was ſworn as a juror. {+ Tl 
„the \Deſendane inſiſted, that the verdict was null and void, 4 855 | 
te iſe trial not . been by twelve but by eleven aii, I 
8 49 


Neither party ln any ching of the miſtake till after the 

ial. It was urged for plaintiff, that defendant _ | 

d have - challenged Sheppard; that after recording the 

erdict, no averment can be admitted againſt the record. _ 

hat Sheppard's place of abode was different from that of 

zeater, Which would have been good matter of challenge. , 5 
nd if deſendant could aver againſt the _— et + the (+ P. 65.) 83 
eſect is cured by the ſtatute 32 H. 1. e. 30 he ver- N 

i& was for plaintiff, damages one ſhilling 3 and Lord |; 

hief Juſtice Lee, who tried the cauſe, had certified, to 

ntitle plaintiff to coſts, Per Cur. By the ſtatute . 

eo. 2. all the twelve jurors ought to be drawn out of 

he box, and the name of Richard Sheppard was never 

ut into the box. The Court are not bound by the re- 
wi Here has been no trial. This is no matter of e 
nor is the defect cured by the ſtatute 32 H. 8. 


liver. _ rule on Richard pores to ſhew cauſe why an at. 
rnfachment, was diſcharg The rule to ſhew cauſe way, 
ze verdict ſhould not be ſeta ſide, was made abſolute. Prime * 
u plaintiff, Baal for defendane ; 3 Leeds for Richard W 3 
. | are, 5 
. 


This was an action for breakin 2 and enteri ag plain- | Wrey v. 
iff's cloſe, c. Defendant juſtified in right of a way, Thern, M. 
Flaintiff replied extra viam; whereon iſſue was joined; 3 "EY 
ad a ſpecial Jury and view applied for and granted. Motion for 
| he name of == Luppincott of Alverdiſcott, in Com new trial, the 
on, Eſquire, was taken out of the freeholders book, o— ns pos 
ad he ſtood as a juryman, and was returned among the jargis boing 
ther jurors, in the pannel annexed to the writ of — miſtaken. 
Wactas; and was ſummoned, and did attend both on the 
Wiew and at the trial. After a verdict for plaintiff on the 
nerits of the cauſe, defendant moved to ſet aſide the ver- 
ia, Mr. Luppincott's chriſtian name being Harry and not 
| 3 and produced an affidavit thereof from two per- "4 i 
ans. Per Cur', this affidavit ought not to be received in 8 
motion for a new trial, The record, and all the jury 3 
roceſs, are uniform. M.  Luſpincott is the real perſon 
returned and intended to be a juror, and there is no ( f | of 66.) 4 
e that the verdict is unjuſt, It is nn A "I 
| der ROE: e 


« Y . 
” 
* 
13 
5 


£4 


* 
5 n 


— 


ru, LA or vnc. 


that Harry is the ſame name as Henry corruptly ſpelt 
The rule to ſhew cauſe' why the verdict ſhould not be ſe 
aſide, was diſcharged. N Belfield for plaintiff; 2 Huſſey" fe 


| defendant. 
; „%%% GENTE RAT 4 tHe, JJͤͤͤ ... STS the 
5 a 8 Defet . 0 h 1 ti e to + 1 7 by 4 à ju hs 8 order, re Om 


pleron, v. 21 joining gratis. Plaintiff delivered a paper- book, contain 
ret. E. 19 G. 2. ing a bad replication, and an iſſue joined by defendan 
Barnes, 457. Defendant's agent's elerk received and -paid for the paper 
eg | book; but his maſter perceiving the replication to be bad 
paid for, but returned the book to plaintiff's agent, and gave notice o 
returned on the miſtake, notwithſtanding which plaintiff went on te 


_ diſcerning the trial, and had a verdia, without defence. Rule abſolui the 
ur yang to ſet aſide the verdiẽt, without coſts. Skinner for plain per 
natice of the tiff; Draper for deſen da. JP ſibl 
miſtake. Verdict obtained without defence ſet aſidde. 5 not 
Hlicks againſt In replevin, plaintiff did not appear at the aſſizes, de], 
Young. - fendant brought down the record, and his counſel inſiſtin cli 
M. 20 —— ſtrongly on a verdict, Mr. Baron Reynolds, before who tin. 


Verdict for the Cauſe was tried, complied, and a verdict was foun( 
deſendant in for defendant, though plaintiff did not appear. U poi 
replevin (who application by plaintiff to ſet aſide the verdict, the Cou 

the 2 ſet after hearing the j udge's report, ordered the poſten to be 
afide, the plain- amended, and a nonſuit to be returned inſtead of a verdic 
tiff not appear- for defendant; and that defendant ſhould pay coſts of tt 


ins. motion. Prime for plaintiff; Draper for defendant. 


( n P. 67.) + In ejedtment; the Venire factas was awarded by mi 
Woeden, on take, returnable on the morrow of the Aſcenſion, inſtei 
the demiſe of of eight days of the Purificatian. Defendants, thou; 
Long againſt their witneſſes attended the aſſizes, made no defence at 
— Saunders, wi- trial, but confeſſed leaſe, entry, and ouſter, and ſuffer 

E. 23 G 2. Plaintiff to take a verdict; relying on the niſtake i 
Barnes, 460. awarding the venire, returnable at a day ſubſequent 

Verdid ſet the aſſizes, till after which return, and default by juror 
Sed being: re. there could be no niſi prius. The jury proceſs was mad 
turnable ata returnable at the proper day: the Court held the varianc 
day after the material, on the authority of two caſes cited by plainti 
aſſizes. counſel, Baftard & al. verſus Bartlett, T. 3 G. 2. Di 
04 - der ſu Holmes, M. 4 G. 2. in B. R. Verdict ſet afide « 

payment of coſts. Prime for defendants ; Draper ai 
Mynne tor plaintiff, ee e ee ee eee 
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after: verdict for plaintiff, in an action upon a penal ſta- NN 1 
tute (wherein no defence was made at the trial) founded Barnes, 466. 
on a variance 8 the ee delivered and ee „„ be- 
of ni prius, the words following, (viz.) And thereupon ren the Hue 
the af, by George Boldero, 2 attorney, ſaith, bong amber, we 7 
omitted in the ifſue delivered, though put into the record. vide poſt 
This was admitted not to be a material variance affecting IX. (11.) the 4 
the merits, and in civil actions helped by the ſtatute of ls Dann - 
Feofails,” but not in an action on penal ftatute. In ac- Thompſon nw 3 
tions brought by original writ, the method is to recite the Simmons. 
writ,” and then to count; here is nothing but recital, 

without any count. By ſtat. 18 Eliz. a particular me - ; 
thod is preſcribed to the proſecutor ; he muſt declare in 3 
perſon, or by attorney. Plaintiff, in this caſe, may, t poſ- (f P. 68.) 
ſibly, be under twenty-one years of age, and, if ſo, ca 4 


S 


OF * 


not ſupport this action, wherein he cannot declare 'by 5 
5 his 3 amy. | „ | | 
ge The Court, after hearing Prime pro quer, did not in- 


cline to think the variance material, or to favour the diſ- : 

tinction made per Draper. But as plaintiff's agent had 1 8 
made a blunder, and the merits had not been tried, or- „ 
dered a new trial, and coſts to attend the event. Vide . | 


of IX. (11) ' + * 
to 5 2 0 ; ; 1 155 : 20 ; 5 ENS 3 ; 3 2 | | : ? | I 
erdid This was an action againft the defendant as an attorney Griffith v. 
th for negligence in not entering up judgment, on a war- Williams, E. 1 
WW e end, 6 1h: , ET. 27 G. 3. B. R. 
[Fant of attorney, againſt a creditor of the plaintiff, by Durnfard an 
which” he had loſt his ſecurity. The defendant pleaded pag, 1 V. 710. 
- miſ*be general iſſue, and afterwards obtained a judge's order Paying mo- 4 
riteaÞor paying money into court. Notice was given to the into court, 1 


defendant by the plaintiff's attorney, that the payment and is for un- 
was irregular, and that he ſhould not take the money out liquidated da- 
df court; but about ten days before the trial, the plain- mages, by a 


ce i eiff's agent took the money out of court, and afterwards jade order | 
he plaintiff obtained a verdic for the exact ſum paid into 4 
ourt. SET . 5 e dut if the plan- ũ 
mad On a former day, Bower obtained a rule to ſhew cauſe tiff take the = 


why the verdict 'wbich had been given for the plaintiff, nonen out, he & 


| 5 8 

ntiff would not be ſet aſide, and a verdi& entered for the de- rape = 
PFF VVV 
ide Dauglas and Milles now ſhewed cauſe, and contended, t<rwards havea 
hat as this was an action in which unliquidated damages © unlets 'Y 


; g he recover more 
were claimed, the defendant could not pay money into than the ſunm | 


by the 
acta of his attor- 


is 


ney's nent ian 


f F. 69.) 


It is no objection that the agent in town took the money 
out of court, becauſe he acted as the plaintiff's attorney 


money into court, it is a matter of courſe before plea 


t f. yo) 


into his hands. And even in that caſe, unleſs thete had 


tage of under the general iſſue, but that which happens 
before plea pleaded. Sullivan verſus Montague, oy 
e 


not take the money. 


* ? 4 


THE LAW OF EVIDENCE. © 235. 1. 


court as of courſe. . But even if it could, this was too 
late, it being after plea pleaded, 1 Wil 157. Barnes, 279. 
And that irregularity is not cured by the plaintiff's agent 
taking the money out of court; for the plaintiff cannot 
+ be in a better ſituation by thoſe means, than he would 
have been, if the defendant's attorney had paid the money 


been a plea puis darrem continuance, the plaintiff muſt 
have obtained a verdict: for nothing can be taken advan- 


101. Reynolds verſus Beerling, Dougl. 108. n. 47. B 

the agent's taking the money out of court, ought not to 
conclude the plaintiff, after his attorney had expreſs]y 
given notice to the defendant's attorney, that he would 


oy 2 
8 1 


The counſel in ſupport of the rule were ſtopped by 4 
the Court. : N 
Asnunsr, J.— This payment of money was original] 
irregular; for this is not one of thoſe actions in whic 
money could, ſtrictly ſpeaking, be paid into court; but 
that irregularity was waived, by the plaintiff's taking it 
out of court. Ta | 1 ty 1 
He thould have applied to diſcharge the rule as irregu- 
larly obtained; but inſtead of that, he received the mo- 
ney, which was paid into court, and went down to trial. 


FE S828 236 92 


in town, and therefore the plaintiff is concluded by his 
BuLLER, J.—Where the defendant is entitled to pay 


pleaded ; and now, even after plea, it is perpetually done 
by obtaining a judge's order for that purpoſe. No incon- 
venience enſues to either party from this 4 practice be- 
cauſe if any expence has been incurred, that is ordered to 
be paid at the time of obtaining the rule. And this 
tends to the furtherance of juſtice; for if the defendant 


pays into court what is really due, the plaintiff ought in 
juſtice to take it. That is the caſe in general. It is' true, 


indeed, that the defendant in this action could not in v 


ſtrictneſs pay money into court, becauſe it is founded in 
damages: but if the plaintiff had intended to object to it, 


he ſhould have applied to diſcharge the rule. But he 


bas acquieſced under this order by taking the money, and 


therefore 


288. 30% : TRE LAW dx zvisibes 


therefore i is Pe from ſaying that the defendant-could 
not pay money into court; It has been ſaid, that this 


had, after plea pleaded, actually paid fo much money to 
the plainti as a ſatisfation, in Polch caſe, unleſs there 
had been a plea 5 uit darrein continuatice, the plaintiff would 
have been 2 to a verdict. But this is extremely 
different from that caſe; for there the payment would be. 
the act of the party, but this payment under a rule ob- 
tained, is the act of the court, and therefore could not 


ens be pleaded uit darrein continuance. Then as to the agent's 
ug taking the money out of court, it is the ſame as if it had 
fade 


been done by the plaintiff himſelf. For where there is 

an agent in town, all notices are go" to him, and are 
not ſent into the country 

 Gross, J,—Here he obj Aion if good, is waived; 

for the 8 is eſtopped, * taking the money out of 

rom taking advantage df any Een There 

was time Enough for the agent to have written into the 


all country after Ne had taken the money out of court; Gt P: mw 

rar and after that, the plainciff ought not to have proceeded | ME: 
"il to trial. | 8 
| The Cauri hind the rule adſolute, A that the BY 

_ [plaintiff ſhould have coſts to the time of the money be- | 

gu- id into court, and that he nie pay 2 N ere 

4. the 2 colts (3): 5 Fw, 

ial. 

meg ö 

„ 


Vor. III. 


is to be conſidered in the ſame light as if che defendant 
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GP 2 7 *. Of other Parts aa new p 

| | e 
6 vr wig a new ; Tha {fi 1209 concurrent 

jt 2 

; | W 

; g 
nu ante v. 7 . and others, er Brown & vl 

| deu uorſur Udall © 

Suk B. Gap. 2E Hi, Ch: 1. After FO eta Sip 


"de, it is not fit to grant a trial, becauſe the 
Mod. 22. 0 gra new: 
mer os Judge did not like the verdiét; but if there were yy 


grant a new rat tice in obtainin it it is otherwiſe. | 
wider ſecond + ung, gr 


9 After two verdicts ter de plaintiff, the deferifant motel 

' Goodwin v. for another new trial. It was an action of e 
Gibbons, T. the trials had been in Cheſter. 

1 * e The defendant was an attorney. At the firſt trial, the 

Motion for Jury found that He had ated beyond his office and autho- 

EF new trial after rity, or his duty as an attorney; and gave a verdict for 

| two verdidsfor the plaintiff: which verdict was ſet aſide, and a new trial 

plantiff. granted. The ſecond verdict was alſo found for the plain- 

tiff: which ſecond verdict was now prayed to be ſet aſide 

| | | alfo, and a third new trial was prayed. A rule was made 
=_. upon the plaintiff, to ſhew cauſe. 

Þ Upon ſhewing cauſe, Mr. "Morton's report was read ; 

6 jy and the queſtion was much litigated : but it is not neceſ- 

ſary to ſpecify the particulars ; becauſe only the general 

( P. 73. vi 1 + laid — 5 is meant to be here taken notice 
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Lord Mawsr IAI 5. There is ud ground to ſay that The general © 
a new trial ſhall be granted, after a former new trial doctrine in ſuch 
There is an index to a Report-book®, 'which miſtakes * 1 ſuppoſe - 
a deciſive particulnr reafon in a particular caſe, for a bis lordſhip IR 
GENERAL ride. See Modern Cafes; "Index, under the dun 0th Moe | 
word © TRIAL,” “T e eee x7 134 Ft 

But there is no ſuch general rule as has beep ſup- © After a tri! 
poſed. A new trial uf depend upon anſwering the , i Ä 
ends of juſtice. i 8 1 | | Ho Sed qu. 

However, in the preſent caſe, he ſaid, he did not ſee any 
reaſon for a new trial. He offſerved that here is no 
queſtion of right, nor any great value: and upon the 
whole, he was clear that no new trial ought to be 
granted; 3 | Ty 

Mr. Falls YATES was clear, that a ſecond new 
trial might be granted, as well as a fifſt, ̃ the reaſons for 
granting it were ſufficieng. 8 5 

But he al ſo thought that in the preſent caſe there was no - 
ſufficient reaſon for granting one. - gs 

Mr. Juſtice ASsTON.—T he caſe of Givinne verſus Pools Ds 
tt al; in 2 Lutw. 935, which cites Olli-t and Beſſey's caſe 85 
in Sir T. Jones, 214; does not contradict the poſiti- | 
oved That an attorney may exceed his authority and ju- 
and riſdiction 3 and if he acts ſo with his knowledge, max 3 

be guilty as a treſpaſſer. Es, ES 
the And the caſe of, Moravia verſus Sloper et al, in C. 0; es” 
tho- {MComyns 574; recognizes the doctrine, that in juſtifying 
t for “ under the proceſs of an inferior court, it is neceſſary 

trial! to ſhew it to be within the juriſdiction, | 1 
lain- Upon the whole circumſtance of this caſe, he con- 
aſide curred, that no new trial ought to be granted. 3 
made Mr. Juſice Hewit.—lt an attorney knows that the (+ + *4.) 
| caſe is out of the juriſdiction of the inferior court, I OE 
ead; think he will be anſwerable: eſpecially if he knows it EF 
clearly. Here, he did know it: And beſides this, the Jury 7 4 
have found that He even went beyond and out of his duty as ä 
an attorney: _ . | 

The granting a new trial a ſecond time, muſt depend 
upon the circumftances of the caſe: it is very dif- 
ficult to lay down any certain rule: Indeed, if two 


Z 


or three juries have determined upon the ſame point, and- a 
the ſame circumſtances, it may be a matter of diſcre- _— 
„ OO oO Os — 4 
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bon, not to grant a new trial, but to leave the matter at 


Tpon the circumſtances of the preſent caſe, n6 new 
trial o to be | 
| Wy | — Per Cur' unanimouſly— 
The RuLsz to ew cauſe why there ſhould not be 2 
new trial, was DISCHARGED. 
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„5 (6 ) Of granting new Traals in EjeAment. 5 | 


*% 


Vide note VIII. TFright ex demiſe? Clmer verſus Littler 
F. al. & 5 IN, (16) Goodtitle verſus Bail. 


* 
v ? " 


1 gjefment after a trial at bar, Serjeant Wright moved 1 . 
for a new trial, becauſe the verdi& was contrary to evi- Argent v 


dence : the Court thought ſo too, Rokeby was for it, on Darell, 1. 
the caſe in Style, cæteri contra; for per Holt, Ch. J. the I W. 3. B. X.. 


reaſon for granting new trials upon verdicts againſt evi- Salk, 4%, „ 
dence at * n. is, becauſe 7 ina are ans — trials 3 — 3 
appointed by Mat. 2, c. 30. Di de paucis articulis & refuſed in ejet- - 
facilis oft examinatio. And there have been new trials an- ment, becauſe 
ciently, as appears from this: that it is a good challenge to n 
the juror, that he hath been a juror before in the ſame smith and 
cauſe ; but we muſt not make ourſelves abſolute judges of Parkhurſt. 1 
law and fact too; and there never was a new trial after a "7:0 
trial at bar in ejectment, but in caſe of ill practice, for 85 4 
the plaintiff may bring a new ejectment: upon this a new . 
'+<» 8 Trial at bar was denied in Sir Richard Temple's caſe, where \. 
I. the jury found a point of law on the ſtatute of bank-- „ 2? 
mp; againſt the opinion of the Cout. ( P. 16.) 
l jeAment. Upon the trial a verdict paſſed for defend- Baker, on bes 
ant, but a new trial was granted, the mortgage deed un- Rewn, verſus 
der which defendant claimed, appearing to be a counterfeit Petcher. M. 
dy the ſtamp, the dye which impreſſed it not being made 8 G. a. Barnes, 


i ſeveral years after the date of the deed. Where * Verdi for 


£ 


ru 140 0 5 vibes. : 366. xx. 


| 47 IR ——_ ter 'of title 3 is the diſpute, and defendant es a verdid, 
13 2 1 a new trial is always denied; but this is an extragdinary ir 
1 _ caſe ac the revenue is concerned, _ hi 


EL W Upon motion for 2 new trial, Mr. Baron wi 
{ . E Adams, before whom the cauſe was tried, reported to. the gr 
1 ence v. Bald- Court, that the verdict (which Was a general verdict for to 
3 * * T. 18 4 the plaintiff J was good in part and bad in part, agreeable thi 
2. 8 good to evidence as to lands in poſſeſſion of one of defendant's gr. 

in part, bad in tenants ; contrary to evidence as to lands in poſſeſſion of 2 

5 pant in 728 another tenant. 12 Med. 271, 2 Salk. 648, 3 Salk. 302, WM wt 
— N to ſhew that where a verdict is good in part it Ea 

; Rule, that plaintiff ſhall take poſſeſſion of I jur 

ena, part of the premiſſes only as to which the Judge re- for 

ported in favour of the verdict. Martyn for gant tif 


Poole for plaintiff, app 
Vid. Ne I. Huddigfone ar ws Brigfochs and er ak 


Kae v. The defeilanit, Sir Edward Liibblews * ſather, mort- 
Sir Edward gaged, and afterwards ſold the manor of Balfley in the 
9 9 i 15. — county of Montgomery in Wales, to his brother the plain- 
E * Ca. x92. tiff, and upon his death the now Sir Edward 133 ſet 

up an old intail created about two hundred Pear ſiuce, 

and got into poſſeſſion. The plaintiff, brought an eject- 
7 & paſſed for 
na the . defendane upon producing an old inquiſition finding 
1 Ale to be fold, the nd but nn prodycad Eranting: this 
|  ordeviſedto intail. 
of EE if the will The ain at Jas broyght Ta bill in chis Court, ſet- 
*F — 09g ting forth that the writings were in the defendant's hands, 
_ of the and praying that they might be produced, and that the de- 
will, equity fendant might not ſet up a title under a truſt-term.. 
wall grants which Lord Cowper decreed, that the trial ſhould be upon 
— n the mere right in an ejectment; and that no truſt - term, 
= mortgage, or leaſe, ſhould be ſer up, but that dhe deſend- 
ant ſbould make title only under the intail. 
Accordingly it was tried in Shropſhire, e before 
| Mr. Baron Nas, the now defendant dir Edward Leighton 
| had a verdict; but the Judge certifying againſt it, a new 
| __ -rrial was granted to be at the bar of the Exchequer, which; 
woas had, and a verdict for the plaintiff: there was after- 
- - © wards a trial likewiſe in the King's Bench, and a verdict 

Again for the plaintiff. And now on the equity reſerved, 
it was prayed that the plaintiff ſhould have a perpetual in- 

junction with coſts, e 1 

„ 
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p68. l.. THE LAW OF) EVIDENCE. 


Lord Parker; —The plaintiff has no reaſon to comp 
{as he does) of the inconvenience, that there is no end 
him: but it is true, the two trials at bar, which were by "x ol 


the direction of the Court, being for him, I, do not ſes 

what this Court has been doing, unleſs it ſhould. nor 

grant a perpetual injunction. If a truſt- eſtate be deviſed . 

to be ſold; and on a bill brought againſt the truſtees to fell, | 

the heir conteſts the will ls my Ne. he 8 wil | | 4 
t a perpetual injunction. In the caſe of the Earl e P. 78 N 

Ca). Bath- verſus 8 the title was a mere legal 20 (a) 7 ) _ 

where, after ſeveral ejectments and five verdicts for the Preced. inChan. 

Earl of , he brought a bill of peace for een in- u eee | 

junction. Lord Chancellor Cowper thought this too much trials in 8 

for him to grant, but ſeemed to recommend it to the plain- ment, and ver- 

tiff as a cauſe proper for the Houle of Lords; and on an dicts in all, in 


4 


2 the Lords granted a perpetual injunction, which I favour: of thi: 
w_ a reverſal of Lord Coopers rule and as a prece- 9 | 
dent in the higheſt court of what ought to be in this caſe. willgramaper- 
Conſequently it is very, improperly ſaid, that only the Perual ine ? 
Houſe of Lords in ſuch caſe ſhould grant a perpetual in- r 
junction; for that houſe on appeal gives ſuch a 8 3 
as the Court below ought to have done. This Court, in 
directing trials, and ordering writings to be produced, } 
has been doing nothing all this while, if it cannot granta = 
perpetual injunction, which really, after ſo many. trials, © , -  » 
ſeems to be for the benefit of both parties. a = 
As to the objection, that in the caſe of the Lord Bath Eqvity win 
verſus Sherwin, the Lords would not have granted a per- * rather grant 
petual injunction, but from its being an odious cauſe, e ee 
tending, to baſtardize a noble perſon after his death; I an- it direct, the 
ſwer, it did tend to baſtardige the Duke of Albemarle, trial, or where _ 
but to make him the legitimate ſon of Radford, . -- Jet mag L 
However, the. principal caſe is ſuch as not in its nature g;@care foundis 
to be entitled to any favour ;/ for the defendant Sir Edward odious in its na- 
Leighton is contending againſt a. purchaſe,. under which ture. 
there has been poſſeſſion for very many years; againſt a 
ſale made by his own father to his brother; and is ſetting - | | 
up an old. intail of about two hundred years ſtanding to de- „„ 
feat this purchaſe ; and + if there wa snot the cleareſt proof ( P. 79.) 


Iimaginable of ſuch. an intail, (as poſſibly there was not) 


the Jury were in the right not to find it. It is certainly an 
inconvenience in the law, that there ſhould be no end ff 
trials in ejectment; and that one trial on a real action 5 


| (which 1 
; : 


TT LAW « or 27th Even," ; ys, 11. 


9 8 — may be a trial by if priut) ſhould be'final, 
| when at che ſame time twenty trials in ejectment and at 
. * _ the bar in e/minſier Hall wil not be concluſive ; but 

5 this cannot properly be urged in the preſent cafe, when Wl ft. 

| upon the two or three firſt ejectments the verdicts went 

t Aa gainſt the now plaintiff, who, had they been concluſive, 4 
3 muſt have been barred. cat 
5 But as to the coſts in this Court, the plaintiff William wh 

5 Lan hton has had relief by producing the writings, and pre- the 
4 venting the defendant from ſetting up any old terms; and mo 

; it does not appear that the — Sir Edward Leighton 8 
lte heir of an ancient family) has ſo far mi haved, teſt 

as that he ought to pay coſts ; though he ſhall loſe his own ff © '] 

. Coſts, the right appearirig againſt him; but the plainnl® to Sm: 


dave the coſts at law forall the trials. : Circ 

-— (®) This decree was affirmed (a) in the . of Lords with was 
. £-40 coſts. 4 "Ty . to 
bot 


j Smith — Upon a trial at bar! in PRONE the en 08. to a 1 
dau Dormer v. ſpecial] verdict as to the point of law ariſing upon a fa- Wl neu 
wl ſettlement.” But there being a queſtion of fact in ſon 
12 G. 2. B. R. Which they did not agree, that was left to the Jury, who ney 
2 Stra. 11056. found it or the NEST 3 the W of the evi- of / 


| 14 _ dence. Th 
kane, — TE The Ant moved for a new trial, and Wes r te n 
: 1 tions were made. 1. That it was ufter a trial at aga 


2. That it was in the cafe of a ſpecial” verdiRt. And com 

0 P. 90.) ) 3. That it was in fejectment. Theſe points were ſolemnly I wh 

| argued at the bar, and the Court took time to conſider of ¶ con 

them, | A 

8 And as to the firſt, the court held, chat in the caſe of 2 ejeé 

verdiaa againſt evidence; its being a trial at bar Was tho-ob- pray 

jection to a new trial, which had been granted in the caſe I ſeff 

of Bewdley, and in the caſe of Sir Chri/topher Muſgrave v. v. I 

een, Paſ. 10 Gee. 1. 1 Stra. „ Os : *Wto h 

As to the' ſecond objeQtion, they gave no opinion, it I attel 

not being neceſlary to determine it B the rule Te in- T 

tended to pronounce in this caſe. * by ſ 

As to the third © 88 they ſtrongly inclined, that two 

the verdict not being final in eje&ment, à new trial ought NV 

Sir T. 171 114. not to be granted, but upon very particular circumſtances, ¶ one 

| 507, et where juſtice is no otherwiſe to be attained. Aud they ob-ill teſte 

=_ Sir M.Darell. ſerved, that no caſe had been cited of a new Sn in Oye kider 

N b e "ow after a trial at bar. 85 | 
e "> Bur 


| 1 ; 1 "BP" Bop oh Bo — R * ; 
THE LAW OF zVIDENCE: 


oy 
—_— —— —— — * 


h But the point Wer which the new trial in this aſs | 


1 denied was, becauſe they ſaid the evidence was 

it doubtful, and 55 * a caſe a Took: at bar PR to . 
and. | | . 
an”, 7 


„ Sir Flitcher ROY on behalf of "9 « plain ſhewed Goodtitle, on 
1 cable againſt granting a new trial, in an ejedment-cauſe, ms ane pa: 
n wherein a ſpecial jury had given a verdict for the plaintiff, dera aeg 5 


- ſhe beir at law of the teſtator ; and the defendant had Clayton and 
d moved to ſet it alide. , others. 


on The QuzsTION was on the execution of a will. hens 25 R. 
d, teftator's name was Miesen. Nan 


vn Mr. Juftice Willis read the report of Mr. Baron evidence in 

to Smythe who tried the cauſe ; which was very particular and ejectment, but 
eircumſtantial; importing, in general, that the evidence judge N 

ch was contradictory; but that he could not declare himſelf ( t P. 81 


to be diflatisfied with the verdict, as there was evidence on ,; 


both ſides. eee 

2 Lord MAnsFI1ELD thought it a very firong caſe for a dence on both 
fa- new trial. He ſaid, its being an ejefment-caſe is no rea- ſides. 

in fon at all againſt granting a new trial: for, though a F 
ho new'ejeAment may be brought, yet here will be a change 
vi- Ml of poſſeſſion ; by which the defendant will be a ſufferer, 

"Wl This objection againſt granting a new trial, “ becauſe a / 
c- new ejectment may be brought,“ has deen over- ruled 

ar. again and again. Au atteſting witneſs to a will has here 

nd come to ſwear againſt her own atteſtation. Upon the 

ny whole of the evidence reported, it is a clear caſe for re- 

of conſideration. 

i Juſlice YArEs—-New trials are often granted in 

f a ejeAment-caſes as well as in others; where the part 

ob- praying a new trial would ſuffer by a change of pol. 

ale ſeſſion. 

v. In the preſent caſe, I think, the witneſſes ought not 

ss have been admitted to give evidence againſt their own. 
, it atteſtation. 

in There are caſes where one witneſs has ſupported a will, 

by ſwearing that the other two atteſted, though theſe other 
that two have „ it. 
igt Mr. Juſtice As rom was of the ſame opinion Every 
ces, ¶ one of theſe witneſſes has acknowledged their having at- 

ob- teſted this will, I ing wry that 1t RY a reacon- 
ect- lideration. 


af 


A 
% 
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THE LAW, OF EVIDENCE, 288. 11, 


„ Mr. "Lou one. concurred; and thought the 
weight o the evidence appeared to be on the hide of the 
defendants. . 
Lord MansFieLD.—lI have 8 7 both upon 
bonds and wills, where the atteſtation of witneſſes has 
0 ; F. 82.) deen A by the + evidence of the other witneſſes, 
againſt that of the atteſting witneſſes, who denied their 
© own atteſtatjon, 
_ Ir is of terrible conſequence, that witneſſes” to wills 
ſhould be tampered with to deny their own atteſta- 
. tion. 

- Therefore let the rule be made +5 = 4 bib for ſetting 8 
aſide this verdict; and a new trial i IR Wah be 5, 
upon payment of colts. 

Rule cs AL 


*** 


5 : . TORY mee ans new . 
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0 th Mjtondu of muh. 


Vide ante III. The 2 v. the Bailiffs and Ba 


— 


N e to a new a an affidavit was ot that one Genin v. 

of the wineſſes had declared that he had gotten a gui- Pierce, T. 

nea to ſtifle the truth. Gould An affidavit & him. who — B.R. 
had the guinea, were ſomething, but his ſaying is nothing. OM 

A witneſs's laying a wager in the caufe, is no hindrance © | + 

o his being a witneſs, for the other has an intereſt in his „ 
idence, which he cannot deprive. him of, Mew ts 


I cannot find this cafe elſewhere reported, nor any „„ 
other caſe upon the ſub ject. | - ; 
I ſhould _ have made a feparats- head of this one caſe, 
I could, with propriety, have inſerted it under any 

Rey. —Upon the whole, {though 3 it better to inſert itt. 
8 the 1985 5 „„ 


y 7: | „ 2 5 5 0 


Inn 14 or xvIDENCE., 25. I! 
((t P. 84.) IX. Of other Matters reſpeſting new 


5 (8) New Trial not granted for want of Eui. 
"dence which might have been originally pro- 
| WV 


Vide ante IV. Letgoe v. Dun, Wheeler v. Pi. 


| A" A NEW trial * granted becauſe the counſel wer 
. oy \ abſent, not thinking the cauſe would come on, and 


8. C. r8alk. 253. no defence was made; but a like motion was denied in 


2 Salk. 222 B. R. per Holt, C. J. Alfo in one in's caſe, 1 
FOOT N cauſe — at ſeven in e OT an old wit- 
counſel or evi. neſs could not riſe to be there time enough; but it wa 
* dence. denied, unleſs he would make affidavit of what he kney, 
Vide 6 Mod. and would anſwer ſo that the Court might be judge « 
gan. it, and how it was material. 
Vide a * | ; | Py ng 
n It was moyed for à new trial, becauſe the defendant 
Tolehampton, having pleaded a compoſition, had forgot to carry dow! 
81 * Will. eee Ee prove the ſubſcribers hands: and the motio! 
| Salk. 643. was denied, becauſe the debt was honeſt. And Hol 


New trial for C. J. remembered where debt on a bond was brought 
omiſhon of the apainſt an heir, who pleaded rieng per diſcent, but the 
party refuſed. verdict went againſt him, by omitting ta bring the ſcttle- 
(+ P. 85.) ment to the trial; and the + Court being moved, refuſed 

to grant a new trial, becauſe it was an honeſt debt, 


— 


Ford v. Tily, An inquiry found four voluntary eſcapes, for whicd 
is gg) Parra Ford, warden of the Fleet, forfeited his office: iflud 
5. C. Fare. bere upon were tried in B. R. at the bar, | 


| ; | a a One 


w_ * 


3 
TH 


108. 17. LAW OF EVI DEN E- 8 
One eſcape was proved by a-witneſs, who was aſted New trial nde 
if he was never burnt in the hand for ſtealing a tankard; ted for de- 
he anſwered, No. A new trial was moved for on pro- _ Ls 
ducing the record of the conviction, and the Court de- 22, 22,242.” 
nied the motion, iſt, Becauſe it was a trial at bar. adly, Vide ante. 
It is no reaſon for a new trial, that you, for the defen 
0 dant, came not prepared; and the Chief Juſtice ſaid 


Seam's caſe was a hard caſe. Vide 3 Keb. 365, 2 3 Salk. 643. 


Lev. 114. et Paſch. 4 Ann. B. between ckcroft 
and Smith. That the party's evidence was not ready, was 


held no reaſon for a new trial, though at niſi prius: and 
. Wy = new trial was denieſe. | 5 


70. Per Cur', a new trial ought to be granted for want of Warren v. 
evidence, which the party might have had at the trial, and Fuzz. Mic. T. 
had not; but if it be proved that endeavours had. been 6 Rag. B. R. 
uſed, but prevented by ſome unforeſeen accident, as ſick- Cafe rf 4 


neſs of the witneſs, &c. it may be good cauſe of new new trial for 


trial. 5 want of evi- / 
Per Cur', a new trial is never granted for want of evi- 33 


dence whereof the party was appriſed, and which he might azz. 
have had at the trial. * | New trial not 
3 1 | | F granted for want 
| ; of evidence, of 
N | which the 
1 At Cuildbell cram Res, G. 7 ED 
Upon payment after day, and before bringing the ac- * 1 ) 
tion, it was pleaded to be a payment of the principal and Brown, Hil. 
all intereſt then due : on evidence it appeared a groſs ſum 3 2 eee 
was paid, which upon computation did not amount to 
the full intereſt, but it was ſworn that the plaintiff accept- 
ed it in full. I objected that they ought to prove it as 
Talk they had pleaded ; but the Chief Juſtice thought it well 
enough, upon which there was a verdict. And the next _ 
term I moved on affidavits of the falſity of the defence, 
and that we did not expect any defence, and therefore 
were not ready to contradict the 8 * witneſs, who ſwore | 
to the payment of the money. But the Court would No new trial 
grant no new trial, ſaying it would be of dangerous con- where 


after they knew what was ſworn before. | 8 
The queſtion was, Whether there are grounds enough Richards v. 
for a new trial: Pn rr rp | 
15 5 The CO 


ſequence, to ſuffer people to be ſetting up new evidence, ht N 


— 
3 N 


Symes, June 26, 


. 5 merly, between at bar, and at z!/; prius, becauſe the latter are ſubordi- 


THE LAW of E VIDE NH. ws. 1 


FLY The fact to be tried im the ende was, Whether Mr, 
new triatupon George Richards gave the mertgage in queſtion to the] 
defendant in equity. 

LIEN . Upon the trial, in order to diſcover the evidence of one 

of a particular Bere, the moſt material witneſs for the defendant in equl- 

moo = _ ty, the plaintiff brought a perſon to ſwear, that this wit- 
prepared to give heſs for the defendant was not in England at che dime he 
an-anſwer. ſwore to the fact. 

Several affidavits were read, en the ee on bel 
half of the defendant in equity, to prove that Bare was 
actually in England, at the time he ſwore to the fact. 

( £ P. 87. ? + It was inſiſted therefore, by his equnſel, that the credit 
of Bere being invalidated, as hath been mentioned, weigh- 
ed greatly with the Jury, and was the principal reaſon 

a that induced them to give the verdict for the plaintiff in 
T equit 
MA. * ws - infiſted likewiſe, that the defendant in equity 
£ was not prepared to do any more than to ſupport the ge. 
'--- * _  neral cahracter of his witneſles, or otherwiſe could have' 
1 given the ſame anſwer he is able to do now, if he bad been 
| aware of the objection. 
LOR Y CRrANCELLOR.— This is an application for's new 
trial; which comes before the Court after à conſiderable 
5 ” i of time, as the N was given in November 
The ground for the new trial i is, that the defendant in 
this Court was ſurpriſed with evidence he was not aware 
of, and fo he was not prepared to anſwer it. 
A great many objections have been made to this mo- 
tions Toth upon general and particular reaſons. _ 

The firſt objection, That this is an application for a 
new trial, after a verdict found dy a ſpecial Jury upon 2 
trial at bar. | 

A didtinctien 1 do agree, that formerly ſome countenance has been 
was taken for- ſhewn-to this objection, a diſtinction taken between trials 


9 7 dun nate to the other, and therefore not of ſo ſolemn a na- 


in the caſe of the ui. 
Queen and the But this p point was ſolemnly confideted upon the caſe of 


Bailiffs and aw ueen ler the Bailiffs and Burgeſſes of Bewdley „ 1 
ps — ; 6 he Sper 207, where eleven Luce againſt the ſing ls w 
. 1 A of Mr. Juſtice John 


owell, Bang that a 
one determined new trial ought | to be granted. _ 
a new 0 
ought to be 85 n wht 64 

med. Os 
vide ante III. 5 : | Anot 


188. 1. THE LAW OF EVIDENCE, 


Another general objection was, that it is + contrary to (4 P. 88.) 1 
the rules in courts of common la -W-. „ „„ 
For it was faid, they never grant a new trial there fer 
want of the attendance of witneſſes, or of a party's not — 
being ready. Wm big | | 5 ; 5 2 a 
The reaſon. is plain, becauſe the iflue there is barely 
drawn out upon the fact which is to be tried, and it is 
impoſſible to tell, whether a jury found a verdict upon 
the merits, or upon a diſcrediting of witneſſes ; and 
courts at common law might ſet aſide a verdict nine times ES, 
in ten, if it ſhould be a ground for a new trial, that one .Y 
of the parties was not appriſed of the evidence on the _ 8 
other ſide. 5 1 F 5 FA 
But then it is ſaid, and materially too, that there is a The'interit of 
lifference between iſſues at common law, and iſſues directed 2 — 
dy this court, becauſe the intent of it here is only to inform enn ch n.. 
conſcience of the Court, and therefore not tied down ſcience of the 
>the ſame ſtrictneſs and regard for verdicts as courts of Court, and 
common law. | PE) N | by mem — | 
But in the prefent caſe, there are no grounds for a gas 
ew trial, the perſon who makes an affidavit on behalf of verdichs as 
ff the defendant in equity ſwears, that he gave Richards courts of com- 
otice a fortnight before the trial, that they would on the _— _ 1 3 
other ſide attempt to prove Bere abroad, which though the defendant I 
was not ſo particular as to point out the very place before the trial, | 
there- they would ſhew him to be, yet was ſufficient that the plaintiſf 


in 4 is evi. will prove a 
** otice for Richards to prepare to encounter this evi "cog 


Me 7. 5 777 79 abroad thong 
The caſe of the Attorney-General verſus Montgomery has it does not point 


L was then aware of the inconvenience which might the defendant to 
riſe from granting new trials + upon the diſcovery of new (+ P. 89.) 
vidence relating to the ſame fact: but what I placed. the he prepared to 
hief weight upon was, that the evidence there was in the encounter this | 
ands of the relators themſelves, and there was no kind 8 
5 WE 0 | TT | ide Poſt, Eſ- 
ft danger of perjury, and therefore- can be no precedent Gay IV. 
n the preſent caſe. 8 5 8 
Phere is another reaſon that weighs with me, that the If there is evi- 
ew trial is prayed on behalf of the plaintiff at law, and dence a plaintiff 
it had been better made out, I ſhould not have inclined is not appriſed 
o grant it, becauſe it was in his power to have been non-'2 be her: fc 
uited'; for if his counſel had been of opinion that there and on his . 
s evidence that they were not appriſed of, and too ing back to this 
trong for them to encounter, they might have adviſed Court, I W,? 


195 deen mentioned, in which I granted a new trial, but up- out the particu- : 
dn very different reaſons from the preſent. _ 0 lar place where, 1 
r 4 e. EP f 15 ſufficient for 3 


" another iſſue at 
hw, notwith- 
ſanding the 
non - ſuit. 

Stace v. Mab- 

bot. July 26, 
1734. 2 Veſey 
8 


New trial 
upon new e vi- 
. dence, where 

the conſcience 
of the Court 
was not ſati 
although the 
Judge certified 
in favour of the 
verdict, and 


4 P yo.) 
fads 4% 
not be granted 

in a court of law, 


which is ſtricter, 
and will not 
grant it to intro- 
duce new, or 
anſwers to, evi- 
4 PE 


1 


band to the woman, 4nd could not maintain his action 
and that the evidence given was infamous: but this wa 
denied, becauſe it would be dangerous; if the Court wa 


: 


New trials of 
modern intro- 
duction, and to 

F - avoiddifficultics 
6 in attaint. 


ordered another iſſue at law notwithſtanding the non- 


A motion was made for a new trial: the queſtion Was 


on the material evidence, on which the converſion way 


1749-50; which was an action for criminal converſation, 


for a new trial in a court of common law, in the courſe 


Ts F =.” TT OTITIS 
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him to ſuffer a nonſuit, and then he might have come 
back to this Court for new directions, who would have 


Upon the whole, there are no grounds for a new trial, 
and of extreme dangerous conſequence, to grant it mere. 
ly upon a ſuggeſtion, that the party was not appriſed of 
this evidence, and therefore was not prepared to give an 
anſwer. . . 8 


as to the forgery of a certain paper, relative to the eſtate 
of Captain Girlington. T Ls 

Againſt it, it was faid, Juſtice Fofter, who tried the 
iſſues, had certified, that he was ſatisfied with the ver: 
dict; and two caſes were cited: the firſt, an action of trover 
brought among ſeveral other things for an ewer, wherein 
evidence was given,. that thoſe particular goods were de- 
livered to one who took them + into his cuſtody, wa 
anſwerable for, and did not deliver them. A motion was 
made for a new trial; for Jooking into Mr. Deard's 
books it was found, there were two ewers: whereas up- 


found, it was one ewer only : but that was denied, 'fo 
the Court ſaid, the parties might have introduced this 
evidence before. The other, Walker v. Scot, B. R. Hi 


and a motion for a new trial on evidence, that the plain- 
tiff was married to another, and therefore was not huſ- 


to permit the credit of evidence to be impeached by 
ſubſequent evidence, which was in the party's power be- 
fore: and the fact of marriage might have been gone into 

Lord CHANCELLOR.—lf this had been an application 


of proceedings there; I believe it is not ſuch a caſe, that 
it would be granted; for they hold theſe. motions fot 
new trials by pretty ſtrict rules. They have been a mo- 
dern introduction; and by the diſctetion of the court 


introduced, in order to avoid the difficulties of defeating 
verdicts by attaint, in which it was difficult to — 


PL 


1 


"YET 
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» Ag ner . 3 2 2 „ 
But however; on motrons for new trials 


„ 


at law tie rule is; „ 
that if à verdict is given on evidence fairly; according to 
proper notice, and the Judge does not report, that he is 
diflatified with ity or that it was againſt evidence; the | . 
Coutt will not grant it, in order to introduce new evi- e 
dence: or new-+ anſwers to evidence; for th eparties a e (+ P. dt.) 1 
ſuppoſed to come ptepared to ſupport the characters f " 
the witneſſes on either fide, which is always preſumed, . os | 
1;td is riglit for courts of law to adhere to that: other- 1 
viſe it would be endleſs. But this Court directs iſſues to 
be tried at law to inform the conſcience of the Court as 

to facts doubtful before; and therefore expects in return *' 
uch à verdict and on ſuch a caſe, as ſhall ſatisfy the con- P 
ſcience of the Court to found a decree upon; if there- 

ore upon any material and weighty reaſon, the verdict is 

wot ſuch as to ſatisfy the Court to found a decree upon 

here are ſeveral caſes, in which this court has directed a 

new trial for further ſatisfaction, notwithſtanding it would 

not be g 


granted, if in a court of common law; becauſe it 
is dere intuitu, and becauſe the Court proceeds on dif- 
This is known to be the ordinary rule of this Court, 
were a matter of inheritance is in queſtion; for the #3 
zourt ſays, an inheritanes is not to be bound by one ver. 
lit, if any. fort of objection ariſes to the trial; and that 
wtwithftlanding the abjection of inconvenience in ea 
mining over and over, which objection has not prevaile. 
This extends alſo to a perſonal demand, where of conſfi- 
derable value, and where the Court is not ſatisfied with | 
the grounds, on which the determination was made at 
law, and when an objeftion is made and ſupported by — 
proof; and particularly. in a caſe of forgery new trials have | 
been granted, and that by judges who have fat here, who 
have been as reluctant as any, and who inclined to adhere 
to the rules of common law. I remember a cafe in Lord i 
King's time relating to a rent, granted out of the eſtate 7 Þ 
+ Mr. Hatmore; in Devonſhire. © It had been twice or (+ P. 92.) 4 
thrice” tried at common law, tried upon diſtreſs taken on 
the rent charge, and an avowry, and where the queſtion 
was ſingly whether it was a forgery or not, and upon all 
thoſe trials verdict was Found for the dee. BY, ö 
A bill was, notwithſtanding, brought here to ſet it aſidte 1 
for forgery ; and Lord ing ſent it to trial under an. iſſlle  - -Þ 
directed by the Court: and, I believe, there was a ne, 
trial after that; and notwithſtanding all thoſe verdicts, + 
no SB I EE nts yo, 
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Lived King made 2 decree to have it bropghts into Court p 
and cancelled here, the former trials not being to the fa- p 
tisfaction of the Court. Undoubtedly therefore it is in 1 
the diſcretion of the Court to grant new trials, if they 
think fit, if there is a ground for it upon the circumſtan. b. 
ces here; and the queſtion is, Whether there is ſo or not ti 
J own, I Had very great ſuſpicion, when it was on before me a 
upon exceptions; however I did not think fit to determine it, Wl tr 
but ſent it to a Jury. The Judge has declared, he is wel th 

_ fatisfied with the verdict; and if nothing appeared to me, - - 
dut what appeared to him thereon, I think, I ſhould: have 
been of the ſame opinion with him. My opinion, there- le- 
fore, in granting a new trial is grounded upon new evi- joi 
dence, which was not before the Jury there, and which co 
is material. I cannot ſay, that my conſcience is fatis-W wt 
| fied as to the grounds and truth of the evidence, upon N. 
which this verdi& is given. I proceed therefore upon ſtr. 


GP. 93.) 


Tooke v. Be 
" EF: & = 


. G.2.B.R. 


1 Wilſon, 98. 


New trial 
ver granted 4 new trial, upon an affidavit — the plaintiff took this to 


want of evi- 
dence which 
might have 
been produced 
at the trial. 


motion of a party, where it appears he might have pro. 
duced and given materia] evidence at the trial, if it had 
not been his own default, becauſe it would tend to intro- 


In a ſeire fa- 


cias on a judg- 


ment, the de- 
fendant hath a 


releaſe and o- 


$ | _ 


F 


the principles of this Court in CINE: trials, and not 


diſpoſed of the tea to another perſon, and wherein the 


to break in upon the rules which are wiſely laid down by 
courts of law, as to granting new trials; and ſhall there- 
fore direct another trial upon theſe iſſues : but it muſt be 
on . of coſts. 

+ Aſſumpſit upon a promiſſory note; Ane * 
that the plaintiff accepted of ſome cheſts of tea in ſatis- 
faction, upon which iſſue was joined, and there was, 
verdict for the defendant; it was now moved on behalf of 
the plaintiff by Sir John Strange and Mr. Croqule for 3 


be 4 ſham plea, and that he had a letter under the defen- 
dant's own hand, wherein it appears the defendant had 


defendant ſays he will pay the defendant his money due 
upon the note; which letter the plaintiff did not produce 
at the trial, thinking the plea- was a ſham, and that” theWwrit 


defendant could not poſſibly prove it. leaſe 


But per Curiam, new trials are never eters ene 


duce perjury, and there would never be an end mung 
if once a door was opened to this. 

Suppoſe in a ſcife facias upon a Fuadgmiens the idefens 
dant has a releaſe, he is ſummoned, and has an opportu- 
nity of pleading it, and does not, he ſhall- never have an 
andita . 3 this is a very AE caſe at 17775 for the 


"RY |; 


2 
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urt BY plaintiff has notice of the defence of the defendant in his be ſhall oy 
ta- plea, and ought to have come prepared to falſify it at 33 0 


S.. 


wewiahs 4) 
W 


bey And Denniſon, J — aid he remembered a caſe of a vide ante. 
an. horſe plea, where the defendant pleaded he gave the plain - Ford v. Tilly. 3 
oo Bi tiff a horſe in ſatisfaction. Plaintiff. looked upon it as pn n e 
n a horſe. (or ſham) plea indeed, but the defendant at the 8 op 

| trial proved it a true plea. Rule to ſhew cauſe why + (+ P. © ) 
there ſhould not-be a new trial was diſcharged, _ _-.,\ 8 9+ 


ave BY Debt upon a bond; defendant pleaded à general re- Norris v. 

re- leaſe; plaintiff replied non eft | fattum, | thereupon i ſſue Was Freeman. 

vi- joined; the cauſe was tried at the laſt aſſizes for the om 32 — 
nich county of Horcefter, before the Lord Chief Baron Parker, , wig. 4. 1 
tis - when 'a verdict was found for the defendant. Serjeant A new trial } 
pon Nares moved for a new trial, upon an affidavit that very Wanted, altho 


pon ſtrong circumſtances of forgery and perjury appeared. upon c ere was evi. 
not che trial, whereupon the Court made a ks to ſhew cauſe. e eee 


The Chief Baron __— that at the trial the defen- all the witneſſes 3 
releaſe; ſuppoſed. to be executed ſubſcribing tos ⁶ 


tis to the plaintiff's houſe. to be a witneſs; that he wert 


as af thither, and there taw. the -plaintiff ſeal and deliver the  _ 
> off releiſe produced in evidence, and alſo ſaw: the defendant 
r. aFWexecute another general releaſe to the plaintiff, (that the xy ES, 


stoß other ſubſcribing witneſs. was a poor labouring man, but 
en- be was not called to prove the releaſe); that this was - _ 
had done about one o'clock that day, at the plaintiff's houſe, 
the WF which is about thirty miles diſtant from MWorcgſler. ohn 
due F765, a clergyman, and Jiſeph Collins, were called for 


uceſſ the plaintiff, ho ſwore they had often ſeen the plaintiff 9 | 
the ¶ write, and that the plaintiff's name, ſubſcribed to the re- if 
J leaſe, was not of his hand-writing, as they believed; and — 
the that on the 20th and 1ith of October, the plaintif and 7 0 
ro- witneſſes were at J/orce/ter-all day; it was the mayor's  _, 


had Wfealt-day. Then Thomas Homer was, called, (for plaintiff) | 
ro- hof ſwore be, heard the defendant. ſay, he would let ( T P. 952) 
uſer judgment go by default in this cauſe, and file a bill in 
{Chancery againft the plaintiff for an account, and did not 

pretend he had any releaſe from the plaintiff.” It alſo,ap= 
peared, that the declaration. in this caſe was of Trini g 
term laſt. In reply, the defendant called ſeveral witneſſes 
woo ſwore they believed the name ſubſcribed to the re. 


4 
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leaſe produced, to be the plaintiff's hand-writing ; upon 
ſumming up the evidence, the Chief Baron acquainted the 
Jury, that he thought the ſtrength of the evidence wa 
with the plaintiff, + but they found a verdi& for the de. 
fendant., CUE oy oO Yau ans $ 
. Serjeant Davy for the defendant againſt a new trial, in- 
|  fiſted, that there never was a new trial granted, fingly, 
upon a Judge's reporting, that the ſtrength of the evi: 
| dence was on the fide of the plaintiff or defendant ; that 
in this caſe, there was evidence on both ſides, of which 
the Jury are the only proper judges; and although it is 
ſworn (by the Witte for the plaintiff) that the plaintiff 
and the witneſſes to the releaſe were at Worceſter on the 
' Toth and r1th of O#ober 1768, yet the witneſs Alben 
did not ſwear, that the releaſe was executed on the day it 
bears date, it might be drawn and written on the 10th, 
and nof executed till ſome days after; the alibi only goes 
to falſify its being executed on the 10th; the Chief Barn 
hath not reported, that the verdict is not contrary to evi- 
dence. Serjeant Nares was about to reply, when the 
Court, without hearing him, were of opinion, there 
I ought to be a new trial. „„ 
(4 P. 96.) + Curia. There are many cafes where the Court wil 
There are grant new trials, notwithſtanding there was evidence ot 
caſes where the both ſides, as where all the light hath not been iet in at 
eee the trial which might and ought to have been; we think 
although chere the other ſubſcribing witneſs Gef ought to have beet 
woas evidence Called and examined to the execution of the releaſe, and 
= _ both he not having been called, we think it would be hard the 
3 plaintiff ſhould be bound by this verdict, eſpecially as the 
releaſe is not in the power of the plaintiff, and ſo he can- 


88. II. 


not prefer an indictment for forgery. The. Lord Chid 


Juſtice ſaid, he thought the evidence was very ſtrong o 
the part of the plaintiff, and that if the cauſe had been 
tried before him, he would (under the circumſtances ap- 
pearing) have called out for Goff 
witneſs, and if he had not been produced, he ſhould hav 
thought it a very ſtrong caſe for the plaintiff, and dired- 


ed the Jury to have found a verdi& for him. A new trial 


was granted; abſente Gould, Juſtice. ; 


Giſt v. Maſon Caſe for money had and received, to recover the 
' - ard others, 

26 G. 3. B. R. 
Durnford and 
Eaft. x. V. 84. 


miums upon certain policies of infurance underwritten 
the plaintiff. This was tried by Lord Ut" 
| E | : | on ; ; 16tl Ws 


the other ſubſcribing 


Sh + 
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ſittings after laſt Miabaelmas term at Guildball, when the Where a po- 
following facts appeared. That the defendants were — x2 Mi 
India merchants,” and had property in the iflands eap- If it 10 be me. 
tured by the French laſt war. That it was a common gal, the Court, 
practice to ſupply theſe iſlands with froviſions from Fre- will not grant 
land, notwithſtanding: they were in the hands of an ene- ele en * i 
my; that the defendants, who ated as their own brokers, Jefendant into 3 
had for this purpoſe employed neutral veſſels, and had proof thatit was 
WH cauſed them to be + underwritten by the plaint ff from ( P. 97.) 
different ports in the Continent to Ireland, thence to Ada- fo; but he 
deira and St. Thomas; and W all of 5+ Had was annexed frould have 7 

. ol tbe liberty of going to any of the captured i andi. : — J 
- It had been 2 doubted . — policies were trading wich an 4 
"Wi legal : but in the caſe of the Bella Fuditha (a), whereon 3 illegal 
similar policy was effected, the Court were of opinion in 2 fubjet? 
Ho that the aſſured could not recover. . W- (a) 
5 The plaintiff in conſequence of the above deci- Dalmady v 


3 had refuſed to pay where there had been a e e 4 
on ; | | 3. 7 
The defendant's counſel at the trial contended, that r 

as theſe voyages. were illegal, and as both the parties were decided princi- 

in pars delicto, the maxim of law melior eft conditio poſſiden- pally upon the 
tis out to prevail : but Lord Mansfield, being of opinion, ws 1 
that thoſe policies were not illegal on the face of them, been Lad s 
directed a verdict for the plaintiff. proviſions in 
Beareroft now moved for a new trial to let the defendants Ireland... 

into evidence to prove, that this kind of trading was ſo 

notoriouſly illegal, that the plaintiff muſt have known it to 

be ſo; that the reaſon why this evidence was not offered 

at the trial, was founded on a preſumption that the Jury of 


heir own knowledge muſt have concluded, that the ille- 
, Meality of theſe contracts was known to the parties at the 
time of making them. „ 

Lord MANSFTIEID, C. 7. — This upon the face of it, 
is the caſe of a neutral veſſel. It is no where laid down 
chat policies on neutral property, though bound to an ene- 
my's port, are void. And indeed I know no caſes that 
prohibit even a ſubject treating with the enemy, except 


wo; one of which is a ſhort note in Roll. Abr. (b), (b) = 
© where trading with Scotland, + then in a general ſtate of en- (+ P. 98.) 
mity with this kingdom, was held to be illegal; and the Noll. Abr. 273. | 
other was a note (which is now burned) which was given 
me by Lord Hardwicke, of a reference in King William's Ss 
ame to all the Judges, whether it was a crime at the _— : 
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Jaw to carry corn to the enemy in time of war; who were 
of opinion that it was a miſdemeanor. 
Buy the maritime law, trading with an enemy, is wy” 
of confiſcation in a ſubject, provided he is taken in the 
act; but this does not extend to a neutral veſſel. 
ASHHURST, F.—The defendant makes this 8 

to the Court in order to ſupply his own negligence, when 
it is evident he was not taken by ſurpriſe at the trial. If 
it does not appear on the face of the policy that it is void, 
it ought to have been ſhewn by evidence; bur Ro ſuch evi- 
dence was offered. 

BurLER, F.—As to the illegality of the contraſt being 
within tlie knowledge of both parties, ſuch a fact is not to 

be taken for granted: what paſſes between two parties can 
never be ſuch a matter of e as __ be left to 3 ( 
Jury to preſume, 


Kule refuſed. EP fo 


But eight of PE AY made affidavit © That it was the 


on beth ſides, yet the weight of the evidence was (as it ap- ;; 
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+ 1X. Df other Matters reſpetting new (+ P. 99.) 
ORE | Trials, on _ 


&c. 


& 4 


1 


g) Verdi wrong delivered by the Foreman 
© amended.” a; 


O* a motion (made the 18th inſtant) to ſet aſide a Cogan v. Eb- 
verdict, as being given in by the foreman, CONTRARY _ 85 m 
to the opinion and intention of E1GHT of the Jury—lt zr Geo 2 
appeared that the defendant juſtified under a right of a 1 Burr. 383. 

way, over the plaintiff's ground, to two cloſes of the de- Thurſday 234 
fendant's, viz. Broadmoor and Three- Acres: upon which, June 1757. 

two different iſſues were joined ; viz. one upon the right of 11, the 
a way to Broadmoor; the other upon the right of a way foreman, con- 
to the Three-Acres., And, the foreman gave in the ver- trary to the 


dict as a general verdict for the defendant, upon both iſſues. 8 


4 of the Jury. 
« MEANING and INTENTION of the WHOLE Jury to find Eight of the 


« the former iſſue for the defendant ;. and the LATTER for Jury made afh- 
& the PLAINTIFF : and that this miſtake was diſcovered 2 erna 
& by them, an hour afterwards ; but not till the JUDGE the whole of 

« was GONE to his lodgings.” And upon the Judge's re- the Jury to find 


; s indeed evidence otherwiſe than 
port it appeared that, though there wa ed dee 


"ax to him) on the ſide of the plaintiff, as to this latter 9 88 ” 
ue, f c | | | 
N. B. The foreman had declined making any affidavit ; bo 
becauſe, he ſaid, he ſhould make himſelf 1 fool, to the ( Z'. 100) 
Court of King's Bench. „„ | | 
This matter was much litigated by the counſel on both 
ſides. The counſel for the plaintiff mentioned the caſe 
of Baker v. Miles, in C. B. in M. 4 Geo. 2. B. R. S. P. 
where eleven of the jurymen ſwore “ That the foreman | 
had miſtaken their verdict ;”” and it was thereupon e 
ſet aſide. 17 5 = 


+ 
| | | E 
| | En he 
. mY - * 132 N 
* 4 * 
* 
* * 


*. 


| The 3 were all 3 that this was a mi ”"_ ari. 
1 ing from the Jury's being unacquainted with buſineſs of 
this nature; and from the Aſſociate's omiſſion in not aſk- 

ing the d ury particularly how they found each reſpective 

< iſſue, and in not making the Tow fully underſtand 
their own finding; and that it was agreeable to right and 

= juſtice, that the miſiate ſhould be RECTIFIED.) 

And they had no doubt about the fad of this miſtake; 
from ths athdavit of the eight j jurymen, confirmed (as they 
| held it in effect to be) by the foreman's declining to make 
any affidavit at all; «ſpecially, as the Judge's notes ſhewed 


the weight of the evidence to have been for the plaintiff, as 


tothe latter iſſue. 
And Lord M ANSFIELD and Mr. Juſtice DexzsoN 
_ thought that as it was a mere Jip, there might be ſome me. 
thod of gECTIFYING the werdid according to the truth of 
the caſe; from the Judge's notes, if they were fufficiently 


s e 5 WITHOUT ſending the iſſue * be tried over 


IT in at a great expence. 

Vide poll. . And the caſe of Newcombe v. Green, in 2 Ftran £4 I 197, 
(10) VFVaoas mentioned; where the poffea was amended the 
| ' Judge's notes. And Lord Mansfield ſaid, that at 1 they 

(+P. 101.) could ſ ſet aſide the verdict without caſts. But the difficul- 

ties occurring how the coſts would be, in ſuch a caſe; 

as one iſſue was ſtill found for, and was in truth clearly Tok 
the defendant. Therefore Cur advis'. 


And now Lord MaxsFiELD, ſeeing Mr. Marton in 


Court, who was concerned for the plaintiff, and had, (on 
his behalf) moved to sET Aas1Dz the verdict, took occa- 
ſion to mention this caſe; and ſaid they had thought of it, 

*\ Whoſe or- and he had talked with his brother Wilmot * too, about 

dinary engage. it: but however, he was not now going to give off opini- 

ments were on; but only to propyſe what ſeemed to him the moſt proper 
yn We | method of coming at it. 

other court. 

In The caſe of Newcombe v. 8 itſelf, is not applicable 
to this caſe : but there is another caſe, of Mayo u. Archer, 
in 1 Strange 514, 515, where the queſtion was, Whe- 
* ther a farmer who bought and ſold potatoes could be a 
60 bankrupt:“ and the ſpecial verdict did not ſet forth the 


x 


quantities he had bought and ſold ; though they were proved | 


at the trial. The court did not there award a Venire 2 
de novo; but amended the ſpecial verdict, in that reſpect; 
which caſe is more applicable to the preſent caſe, than 
that which was cited: for here they ordered the ſpecial 
verdict to be amended; though the plaintiff's motion 


2 * 
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was only © that a Jenire fuciat de novo might be a- 

ded,” f 1 | ED 3 
But another caſe has been mentioned to me, which *' ' 
is applicable to the principle of this caſe ; though not like _ 
the particular fact. lt is that of Dayrell v. Bridge, Tr. 
22 G. 2. B. R. treſpaſs for cutting down an oak-tree— | 
the defendant pleaded ſeveral pleas; one of which was, ; 
« Net guilty.” At the trial, a +general verdict was taken iT P. 102.) 
down, and ſo entered; and the Court re&ified the ver- 
dia, by EXPUNSINS the finding on all but the Not 


& ouilty ; Ws 
t appearing that nothing was in queſtion (at the trial) 


x 


but “ whether the place where the tree ſtood, was parcel 
« of: the manor, or not.“: In the caſe of Newcombe vw. __ . + 
Green, ſeyeral caſes * were cited on the ſame ſubje&: None a 


the rule was made, was an affidavit of only four of es 


| | | Horder, in Ld. 
Therefore what I would propoſe is, that you ſhould Raymond's 7 
ake your motion, and have a rule to ſhew cauſe, why, e, were 


” 


upon reading the affidavits of theſe eight jurymen, the ver- 


dict ſhould not be AMENDED and SET RIGHT, according 10 
be truth of the finding. N . 
Note. Such a motion was afterwards made; and a rule 


o ſhew cauſe?” granted. But it never came before the 


Court any more: it plainly appearing that the Court, upon 

deliberation among themſelyes, had come to an opi- 3 
ion that in this ſhape the verdict: might be ſet 
„ md 1 | | 
$: 


* 
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+P. 103.) + IX. Df other Matters reſpefting neu 


a - _— | ; | | | ; * 
(10.) Of amending the Poſtea. pri 


Poynes v. A Writ of error was brought to reverſe a judgment Ju 

& given in the Common Pleas in an action of treſpaſs, 

oo ptr and the error aſſigned was, that in the poſtea there is no An 

| 222. Sty. 191. aſſociation to the juſtice of aſſize expreſſed, as ought to } 

Error to re- be.” Roll Chief Juſtice anſwered, this is the fault of the 

bo 2 6 clerk of Aſſize: therefore let him attend and ſhew cauſe why 
No aſſociate 15e peſten. ſhall not be amended. Ale: OS 


to the Judge. | 
3 Wim: This cauſe was tried at niſ prius before the Lord Chief 
2 x. Juſtice, and a verdict taken by miſtake of the aſſociate ge- 
8 Geo. 2. Barnes erally for the plaintiff againſt both defendants, inſtead of 
6. finding the defendant Edward Jones not guilty; as to the 
i ie ada other defendant, verdict was found-for the plaintiff, da- 
by 5” of wah bet mages . 200. Plaintiff moved that the return of the 
againſt two de- polen, as to Jones, might be amended, which was or- 
fendants, when dered on the Chief Juſtice's report, and hearing counſel on 
one of fiem. both ſides.” The return of the poſtea is the act of the 
been acquitted. Chief Juſtice, and muſt be made as it ought to be: it wa 
| urged by defendant's counſel, that the verdi& as to the 
other deſendant, was contrary to evidence; but be that {of 10 
(+ P. 104.) or not, the verdict being right in part, +cannat be ſet aſide. hy 
Vide poſt. IX. 3 and Mrigbt for deſendants; Eyre for plain- $ th 
(14) tiff, 7 "_ 


| Hankey, Rule to ſhew cauſe why the paſfea ſhould not be -a 
. . mee . mended, by returning the verdict on the third inſtead of hic! 
98 K. 8. the fi count, according to the finding of the Jury, was lelive 
Geo. 2. Barnes made abſolute, upon the report of Mr. Baron Carter, be- 

449- fore whom the cauſe was tried. It was ordered, that the ende 


. 1 „„ -anens 


4 


_ —— 
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. affociate do amend the paſtea in Court; that defendant have To amend the 
four days after the amendment to move in arreſt of judg- Pea, by re- | 
nefit: 2 laintiff do pay defendants colts of nh b the ver- 
ment; and that plainti pay dict on tie third 


| this application. Prime for plaintiff; Bootle for de- inſtead of the 
0 fendant. 35 | | | | | . Grit count. 


In covenant the breach was aſſigned in non-payment Newcomber. 

of C. 270 mortgage-money. And on the trial the Jury n Iradeg dog 

gave a verdict for £274. 115. damages: and Mr. Juſtice pe amg. | 
Burnet entered it ſo in his minutes, but the clerk of Mi ed bythe judge's * |} 
prius had only marked 1s. damages on the di/tringas. notes. 

The Court was now moved, to alter the indorſement, ey” 
by making it agreeable to the Judge's notes. And Mr. 
Juſtice Deniſon having conferred with him, and reporting 


_ the matter to be as above ſtated, the Court ordered it to be 
no amended accordingly. 71 e Fs > 
to Vids Auger and J/ilkins, poft IX. (19.) | 


wh Aſſump/it tried before Lord Mansfield, at Guildhall, at Eddowes and 
che fittings after Jaſt Michaelmas term. The declaration another againſt 
contained ſeveral counts; ſome upon promiſes made by the Hor kkins and 
. . another, eĩecu ; 
teſtator, others on other promiſes by the defendants them- vors of Harris. 


ſelves. To the firſt ſet of counts fplenè adminiſiravit was (+ P. roc. 
pleaded, and the general iſſue to the others; and the L 


1 ury having found for the plaintiffs with C. 147 damages, E. R Doug 36. 
heli general verdict was entered by the officer. \ ” | Where there 
d- At the trial, the only queſtion was, Whether the plain- 0 > ee 


tiffs were entitled to intereſt on the value of goods ſold by ration conſiſt. 
em to the teſtator? They were wholeſale linen drapers, ing of different 
and the teſtator an American merchant, and it appeared counts, ſome of 
to have been the uſage of the American trade, for mer- ow e | 
hants here to allow their American correſpondents twelve bad in poine of 
months credit, and then to charge five per cent. This law, and eri. 
was hardly diſputed by the defendants, and his Lordſhip dence has only | 
held, that though by the common law, book debts do not . or con. 
ff courſe carry intereſt, it may be payable in conſequence ſiſtent counts, 
of the uſage of particular branches of trade; or of a ſpe- the verdict may 
lal agreement; or in caſes of long delay under vexatious 5 wo o 
End oppreſſive circumſtances, if a jury in their diſcretion nns 
hall think fit to allow it. But none of the articles for 
hich the teſtator was indebted to the plaintiffs had been 
wa livered fourteen months before his death, ſo that no in- : 
e ereſt was owing when he died, and the defendants con- | 
ended that the uſage did not bind the executors. Lord 
1 5 Fas Mansfield 


i 


THE LAW OF EVIDE nor. : x80. x It, 


2 however, and the Jury thought. other. | 
Wi 

In the laſt term, the Soliciter- General obtained Aa ub 

to ſhew caufe why the judgment ſhould not be arreſted, 

on the ground that the verdict was general, and the counts 

inconi:itent, and ſuch as require different judgments to be 

entered, vz. judgment de bonis teſlatoris on thoſe where the ge 

(FP. 1 06. ) promiles were laid to be by the teſtator, and de bonis pro. 

0 7 priis on the others Some time afterwards, Ba/dwin for Wl 

the plaintiffs, obtained a craſs rule for the defendants to ho 

ſhew cauſe why the peſfea ſhould not be amended by the th 

judge's minutes, and a verd ct entered for the plaintiffs, (b 

only on the counts to. which the evidence given at the trial 

applied, and tor the detendants on the others. Both theſe i ha 

N rules came on to be argued this day. th: 
i The Solicitor- General, for the defendants, inſiſted, that, Wl 

if the Court were to alter the p9ea, they would, in fact, n. 


doo what was properly and exclutively the province of the of 
7, Fury, for that the verdict would then be the act of the ¶ Jud 
t. 


Lee, for. the et. contended, that this was not a 
| | new fort of application, and cited a caſe of Newcambe v. 
V. ante. Green, in Strange, whece it appeared by the judge's minutes 
) that the jury had found for the plaintiff with £.274. 115. 
Vide _ damages, but the officer only entered a verdict with 1s. 
6 RY 1. damages, and the court diredied an amendment to be made 
1 Str. 513, 5x5. according to the judge's minutes (a.) 
where a yenire Lord Maxsrizrb * ſaid it was podle to betical 
8 there was ſuch an abſurdity in the law, as that a mere 
an affidavit that miſtake of the officer ſhould be without a” remedy, and 
certain fats that neither the judge nor the jury could poſfibly have pro- 
wh the court ceeded on what there was no evidence, of before them; 
0 * and be mentioned a caſe of one Ciba who had been 
were not found, tied for robbing Mr. Francis, and convicted, and a 
in the ſpecial miſtake being diſcovered in the verdict, upon conful- 
Verdict, were tation with all the judges at his chambers, it was cor, 


woes the rected from minutes ugned by the jury, and the priſomr 


court directed executed. 
K. 107 ) + BULLER, Fuftice, ſaid: there was no ditindion, that 
dee ver dict to be if there was only evidence at the trial upon ſuch off 
amended in that the counts as Were, good and conſiſtent, a general ver- 


Lide alſo, dict might be "ons trom the notes on the judg 


Bois v. Bois. 5 Ml | | 
2. 1 Lev. T3234." 8 | _ | 


888. x06 
oe Tat only on | thoſe. counts, but that if there 


Tas LAW 1 EVIDERGE. 


0 was any evidence which applied to the other bad or in- i 
J conſiſtent counts (as for inſtance in action for words, 

ts where ſome actionable words are laid, and ſome not ac- 

xx WH tionable, and evidence given of both ſets of words, and -a 

ie general verdiẽt) there the paſſaa could not be amended, 


becauſe it would be impoſſible for the judge to ſay, on | 
which of the counts the jury had found damages, or () 
how they had apportioned them: that, in ſuch a caſe, Vide Anger | 
the only remedy is by awarding a VENIRE DE NOVO p,g IX. (39, 1 


(5). 


ial He mentioned an inſtance whers Sir Fletcher Norton was done, and |! 
-(e had moved for and obtained a Venire de novo in a caſe of — — ede 1 
that ſort (c.) 805 „ 


The rule to arreſt the n was diſcharged, court. 
and the other rule made abſolute ; but on the payment (e) 
of coſts, including thoſe of the Rs in arreſt of tt = * 60G 


judgment, | | FH Videlx. h 


* 


i 
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13 miſbehaviour in the defendant, or tampering with the 
Jury. And this was within the reaſon of caſes in the Ex- 


where not | ; 
antable. chequer where verdicts for defendants are never ſer aſide 


Verdict for for penalties in the caſe of duties; and this is excepted 
C - * 3 ; ; 8 * . . 
detendenta out of the ſtatute of Jeofails, as much as indid 
gainit evidence x 1 e 
on the ſtatute Meents. : 
againſt horſe- 


racing, refuſed to be ſet aſide. L. Raym. 63. 2 Keb. 226. V. poſt. 


* 


z Z 

8 d 

N 8 1 7 

(t P. 108.) f IX. Of other Matters - reſpetting newMv 

13 1 e ad nd re 

| | Ca 

| | | re! 
(. 1.) Not granted in penal Actions, where the Verdid 
5 is for the Defendant. LT 

| 7 os mc 

Seymour, Bart. CTION for a penalty in killing an hare, not 2 

qui tam v. Day. . being qualifie . | PT yea 

2 Stra, 899. The Jury found for the defendant, contrary to the di- 7 
p re iq. rection of the Judge: but the Court refuſed a new trial, 
ter verdict pro ſay ing it had never been carried ſo far as à penal 
del'. . action, | | 7 
This on the | | | 

„ e % Tbis was an action brought on one of the penal ſta - 
well, &c.againft tutes made to preſerve the game, wherein defendant ob- 
Nunn, M. 27. tained a verdict; plaintiff moved for a new trial, and the 
& + Barnes, judge before whom the cauſe was tried, reported the ver. 
Ya: kor dict to be chntrary to evidence. Notwithſtanding which, 
the defendant a- the rue to ſhew cauſe why a new trial ſhould not be had, 
gainſt evidence, on payment of coſts, was diſcharged ; becauſe no inſtance 
+ oh ME could be ſhewn wherein an action on a penal ſtatute, in 
refuſed. Vide Which a verdict was found for defendant, a new trial had 
ante IX. (4.) ever been granted. Willes and Agar for plaintiff ; Hynu 

Same caule. for defendant. IS”, I ET 

Mlattiſon qui An action was brought upon the late ſtatute againk 
tam v. allan- horſe-racing for the penalty; and the Jury found a verdid 
fon. M. 19 G 2. for the defendant, +contrary to plain evidence; and the 
(+ P. 109.) Court denied a new trial, there being no proof of an) 


155. 1. TRE LAW QF EVIDENCE. 


Qui tam upon the game act for killing a hare, ver- Jervois qui 
dict for defendant ; motion for a new trial, becauſe the ev. Hall. E. 
Judge who tried the cauſe refuſed to admit a perſon to mh le Os 
be a witneſs, who was a pariſhioner of the ſame pariſh No . 
where the hare was killed; but C. F. Lee ſaid, he did not in a penal ac - 
remember that ever a new trial had been granted in the 7% videlic 
_ -” a penal action; and ſo per Cur', the motion was ORs 
Teruicd, a | o 8 


In we 5 upon the ſtatute ,againſt bribery, there was Fonereau v. 
a verdict for the defendant; and now Serjeant For ſter e ee 
moved for a new trial, as being againſt evidence. But C. B. z Wils. 
per totam Curiam, we never grant new trials in actions on 59. 


Ti 


ot penal laws; and it has been ſo held for more than fifty © her trial is 
ears paſt. | 8 never granted 

„ The Court condemned the caſe in 2 Keb. 226. mas 7 

a where verdict for defendan i : 

= as mY t. This on the ſtatute againſt bribery. 

ſta- . 

ob- 

the 

ei- 

ich, , 

nad, 

unce | 

nn 

had x 
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sf 


(4 P. 110.) f IX. Of other Matters . reſpetting new 


1 
* 


8ST na 


(z.) Of new Trials in criminal Proſecutions. 


* 


(a) In the nature of Civil Proceedings. 
(b) In afual Criminal Proſecutions. 


1 (a) In the nature of Civil Proceedings. 


Vide XII. The King v. Roger Philips, Mayor of Carr 


 marthen. | 


Rex v. Lord INFORMATION in the nature of a quo warrants fo 
Fitzwater. T. * fiſhing in the river Thames, in a place extending tt 
| 1 75 B. R. B. in ſeven pariſhes, as appears upon the record. Aﬀte 
If Teofatls in verdict for the defendant, it was moved in arreſt of judy: 
informations, ment by Maynard, that the venire was taken of one ps. 
&c. are cured riſh only, rs; it ought to have been of all, and tha 
by verdict, or jt was not cured by the ſtatute of Feofails, being an infor 
of. This an in- : . 5 | , 
formation in the mation which is excepted out of the ſtatute. 1 Cro. Re 
nature of a quo v. Talbot, and alſo in the new ſtatute 16, 17 Car. 
| = a for js the ſame exception of all appeals, indittments, inform 
3 tions, and informations upon penal ſtatutes. To this it wi 
anſwered: that this is the fault of the proſecutor himſc 

who ſued out the Venire facias, ergo he ought not | 
take advantage of his own default. And the proviſo ei 
(TP. 114.) cepts informations, &c. upon +penal laws only, which | 
not the caſe here. And as to the opinion in Talbot's ci 
they ſaid, it ſeemed unreaſonable, to hold that the ki 


* 


was not bound by the lawy not being named, for it ap- 
pears by the exception that tHe *parliament underſtood that 
the king wus bound though not named, otherwiſe'there had 
not been any occaſion for the exception. Arid if he had 
been bound, if the exception had not been in thoſe cafes, 
yy WL ne ſhould! be bound in this caſe which is not excepted. 
— rm Wild held this caſe not cured by the ſtatute." 
Hale ſemb. contra & adjournatur. And afterwards in Mij- 
dhazlmas term the verdict was ſet aſide upon affidavits, that 
the Jury eaſt lots for their verdict, and gave it ac- The Jury caſt 
cording” to lot; ſo the exception here was not deter- lots for their 


verdict. This a _ 


mined. „ | ground to ſet it 


The queſtion was, if upon a trial, a point in law be Queen and 
ſtarted by the judge, and the counſel do not take it up, but N | 
infiſt upon other facts, which are found againft „ 
Whereas had the counſel inſiſted upon the matter of law H. 1 Ann. B. R. 
ſtarted by the Judge, the verdia muſt have paſſed for Lucas, or 10 | 


1 FRY EF 1 Mod. 202. ; 
„ | this is a ſufficient cauſe to move for a new W e gr 
Chi 
of 


Ne PaxkER.— The granting of new trials — 22 8 
ate original; it began about the year 1652, when ſtarted by the 
the firſt new trial was granted for exceſſive damages. Ex- 3 
petience ſhews, that they are grantable, as well for a fault not take dh 
the judge, as jury, in cauſes tried at niſi privs, becauſe When grant⸗ 
judge of wifi prius acts rather in a miniſterial than judi ing new trials 


o falial capacity; and the ground and foundation of graming r 
2 ew trials, when either the judge or Jury are to blame qu. de hoc.? 
Aste one and the ſame, | viz. doing juſtice fo the When grant- 

udg i 2550 | „„ ICE 3 4 able. Salk. 6494 
pf The queſtion in this caſe, I take to be this: Whether (+P. 112.) 


tare fo bound down by forms of law, as that though we 


nfot ee a verdict given contrary to a point of law (which the 
zu uadge himſelf took notice of, and yet for want of the 
ounſel's doing their duty to their client, was not inſiſted 


pon) we cannot grant a new trial ? 

When a point of law ariſes, whether the counſel inſiſt, 
Mr not inſiſt upon it, the judge is bound to direct the jury 
pccordingly. > 


t! | 
oe But yer, if the ſupporting of this verdi&t, be of no 
ich Moore ill conſequence, than in point of coſts, and the 
ci arty has another remedy left him, then I am of opinion, 


hat -_ party ought to ſuffer foc the neglect of his 


W „ 
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But if the verdi&t binds and concludes the right of 
tha party, then I think it hard, that the party ſhould 
| Joſe his right, by a miſtake, or ſlip of the counſel. 
Powys ſenior.—It would be a vaſt inconvenience, 

if the bare ſtirring of a point at nf prius, and which 
for aught appears, neither judge, counſel, nor jury 
thought upon more, ſhould be a ground for granting 2. 

new. trial; for it may be, the reaſon why it was not in. 
ſiſted upon by the counſel was, becauſe they knew the Nei 
bother ſide had evidence, that would give it a full a m 
5 ſwer, by quite altering the fact. What happens now er 
accidentally, may hereafter happen deſignedly; matter WW 
may be flided in by the counſel, and then dropt, only p®' 
in order to move for a new trial; and it is better to ſuffer a 
particular inconvenience, than open the way to a general 
+: „ 2 — 105 . 1 
toof, Hr.. —Miſtake of judge or jury, a g cauſe il 
over x granting a new trial; out ee * heard, — the miſtake of, 
good cauſe for of the counſel was ſo. - The counſel. ſtands in the place red 
(FT: 1 3.) of his client; + and therefore if the counſel waive a point, 
granting a hew jt is the ſame as if the client did it himfelf. —© 
wy = gh Powys Junior.—If a defendant in an action of debt up- · 
counſel. on a bond who has a good defence upon the merits, ſhould, 
In debt upon by advice of counſel, hazard his cauſe upon a demurret, {i 
> 8 which is adjudged againſt him, this miſtake of counſel cut 
N would not be allowed in Chancery, as a good cauſe of ſhe 
fence upon the relief *. e 1 | „ i” 
merits, ſhould PARKER, Chief Fuſtite.— There muſt be no neuen 
. cauſe trial. And I ſo far aſſent to my brothers, that though 
"be 1 . verdict ſhould leave the party remedileſs, yet if the 
nao relief after- Counſel does not only, not inſiſt, but expreſsly waive att 
Wards. ue Sc. that then there ought to be no ne 
: Wl. „„ 


The Kiney, Upon the trial of an information in the nature of -4 
| ding v. | a 

Bennet. TI. 9% warrants for exerciſing the office of Mayor of Shaf+ 
4 Geo. 1. B. R. fæſbury, the Jury found a verdict for the defendant ; 

I Stra. or. upon a motion for a new trial, great doubts aroſe, whe: 


dee ther after a verdict for the defendant, there could be anj 


trial, in an infor- new trial, though the Judge ſhould certify (as he did it 
mation in na- this caſe) that it was a verdict againſttevidence.. * 
eee After the point had been twice ſpoken, o in B. R. 
exerciſing the Was adjourned proper. difficultatem to be argued before i 
office of Mayor * At common law, in ſuch cafes, the courts frequently give leave 
of Skatteſbury. withdraw a demurrer, even after argument, and to plead, upon payme 
of coſts. „ 5 2 bs 
| \ | | - tk 


a „„ 2 „ - 9 1 bd 2 7 7 
„ 1 TAI RAO EVIDENCE: 
* : ; 3 | 


ie Judges of  Egland, who being this term afſembled at , 
jeant's (yn; the following arguments were made. 


Fior courts, and. not by any inferior ones. I rials at 


ie aſſizes are ſubordinate + trials, and under the inſpec- (+ P. 114.) 
an of the ſuperior court out of which the record iſſues. | 
1. Stiles 466. which was the firſt ® new trial that ever » y. ante vi. 
as granted, it was ſaid by Glynne, that the court" in Wood & Gun- _ 
eſe caſes has a judicial; but not an arbitrary diſcretion. on, & I. if 
muſt agree that generally no new trial ſhalf be granted g,q> * 
ter a trial at bar, but yet in the ſcire farias againſt rwill Rep. 207. 
„ Trin. 11 Anne, which was brought to the bar, Vide ante Ii? 
d the Jury refuſed to find a ſpecial verdict, the e hg 8 
WEELAConk.. co oa in os oo hn 
It is objected, that this is a criminal proceeding., But 
e ſay, that ſince 9g Anne, c. 20, it has a mixture of 1 
vil. The relator is liable to coſts, and the ſtatutes of 0 
zofailes extend to it. And why ſhould not this be conſi - | 1 
; 5 in the 2 my as nen 979 which new 
ials are gra requently. The original writ of quo 
cl te Anat civil Old. N B. 107. Sid. 3 
b. 2: aft. 282. Raſtal. 540. Old Ent. 133, 134. and 
don that the franchiſe, which was a civil right, might 
: ſeiſed.. Formerly, indeed, upon an information in the 
ature. of a quo warrants, the party could only be pu- 
ſhed: for the uſurpation. Tel. 190. Gro: fac. 260. I 
ulft.: 54. Co. Ent. from 527 to 564. But now judg- 
ent of ouſter may be pronouncte ce. 
Theſe rights are of a high nature, and it would be a 
eat inconvenience, to tie them up ſtricter than actions. 


ppoſe the Jury ſhould refuſe to find a ſpecial verdict, 
the Judge ſhould miſtake the law, will there not be a 


ilure of ſuſtice, if a new trial cannot be had? Mich. 
Geo. Rex v. Tnhabitantes de Waltham/low, in an in- 
ctment for not repairing the highway, and Regina v. 


oelitantrt f de com Wiles, for ſuttering Lacock Bridge to (f P. 115.) 


in decay, new trials were granted... MY 

Pengelly, Serjeant.— This is a diſcretionary queſtion, 

herein no defect of power is to be ſuppoſed. The de- 

ndant cannot plead Not Guilty. 2 1»/t. 282. 2 Co.-24. 

W. b. Hardr. 423. Cro. Fac. 43: 3 but muſt diſclaim, 

„„ c 8 

It is the prerogative of the Crown, to determine eivil 

ats by way of information. Thus the King brings his 

formation of intruſion in the Exchequer, which is but a -. 
G 2 | common 


4 


1 f f 


common ejectment. And fo informations by way « 


meſne acts. Co. Ent. 527, 530. Trin. 8 Ann. Regina y, 
the defendant, who claimed to be burgeſs of Thetfort, 


which was hel 
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* 
1 


devenerunt, which is in effect an action of trova; and in 
theſe caſes new trials are every day granted. Co. Eu. 
390. And in thofe caſes there is a fine, 

It will be no objection that the year is expired; fo 
this proſecution was commenced withia the year, and the 
judgment muſt be the ſame, becauſe it is to avoid al 


Barber. That was an information of this nature again 


There was bes on by default, and then came a pardon; 

1 only to diſcharge the fine, but not the 
judgment of ou/ter. The fine here will be ſaluo content 
mento according to Magna Charta, and the bill of right 
Since the ſtatute this has all the incidents of a civil pro- * 
ſecution, the commencement only excepted. Before, fer 
King only could have it, but now any private perſon mij In 
at peril of coſts. If no new trial be granted, the Cron for 
will be in a worſe condition than the ſubject: for ber ed, 


re. 0 


| the verdi& will be final, and no new information can bill cn. 


(H P. 1760 


fails do not extend to criminal proceedings, but they 


ä | | 

Eerl,. Serjeant, contra. The only queſtion is, Whe 
ther this be a criminal or z civil + profeention ? For, o 
the one hand, if it be of a civil nature, I muſt agre 
a new trial may be granted: and on the other hand, | 
muſt be admitted, that if this be merely criminal. no nes 
trial can be had. | | 

It is not denied, but that at common law this infor 
mation was a criminal proceeding; whether the ſtatut 
has altered the nature of it, is the doubt. We think | 
remains as it did before. The conſequence of it is ſtill fu 
and impriſonment, with this addition, that judgment of ou 
may be given, which could not before; and becauſe tht 
ſtatute has made it more penal than it was at common lar 
therefore, ſay they, it is now changed from a criminal 
a Civil nature. This is ſuch an jnference, as I cannot {c 
into the reaſon of. But, ſay they, the ſtatutes of Je 


tend to this; ergo, this is not a criminal proceeding. 

defire to know, whether it will be pretended, that 

would have extended to this caſe without the expreſs pt 

viſion of the ſtatute? Certainly they would not. Af 

the Parliament was aware cf that, and therefore adi, t 
bi 


. 
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that clauſe. The firſt * new trial is Stiles 44 
chere the witneſs died of an apoplexy. Lord a 


8. and * Qu.? Vide 

end ante VI. 
2 Wood & Gun- 
ſton, Sty. 466. 


1 a new trial was denied. I + Vide ante VI. 
annot 


the King releaſe, pardon, or ſtop this proſecu- 
tion? Surely he may. In capital caſes the defendant may 
plead autre foils acgzit ; ſo careful is our law, that the 
ſubject ſhall never be borne down by the weight of the 
Crown. 1 Cid. 405. 2. Keb. 403, 765. I Lev. g. 1 Kab. 


of 


124. are Cafes where the defendant was convicted, and in 


faverem libertatis a new trial + may be granted. Mich. 3 (t P. 11 
M. & M. Rex v. Davis, in an information for a riot, à f Show. 33 


new trial was denied. 3 | 
Mich. 7 IV. 3. Smith v. Frampton, Salk. 6g4- 

ation for neghigently keeping his fire, wherein the de- 

ſendant was acquitted, it was refuſed to be tried again. 


Indeed Faſ. 4 Fat. 2. Rex v. Simpſon et al, information 
for ſeditious words, after acquittal a new trial was grant- 


ed, but whoever obſerves the time that caſe happened, and 

that it was denied for law by Halt in Davis's caſe before 

cited, will think it of little weight. Paſ. 2 W. & AL 

Dr. Salmex's caſe, the defendant was convicted of per- 

jury, and had a new trial; but the Court ſaid it would 

have been otherwiſe if he had been acquitted.  Paſ. 5 
n. Regina v. Clari in an indictment for a nuſance, 
neu after acquittal the Court denied a new trial, till the de- 


Jacob Banks's caſe, only becauſe he had carried it down by 
, reviſes which could not be againſt the Crown. | 
= Mich. 3 Ann. Hartneſs v. Sir F. Herr. after 
Wihe defendant bad been acquitted of an affault, a new 
= was denigd. So Salk. 646. after acquittal for a 
ibel. | 
In this cafe the office is determined, ſo there can only 
be a fine and impriſonment. And if one new trial may 
de had, the ſame reaſon will bold fer a ſecond and a 
third, and nobody can {ay where it will ſtop. It may 


Erial, for want of that evidence which acquitted him be- 
Wore. The caſe of Bewdley was only a ſcire facias, which 
is a proceeding purely civil. , | 


"Wo the ſubject than th 


jarts ; 


conſiſts of two 


1. Whether 


lappen that the defendant may be convicted on a ſecond 


fendant came in and conſented. It was granted in Sir 2 Salk 65 


* Go my 


in an Vide ante IV. 


9 — 
a * 


+ Yorke, — This queſtion is of far Frenter conſequence P. 118.) 


Vide poſt IX. 
(x3.) (b.) 


mon law, uſurpations were a crime, a contempt to the 


uſer of the franchiſe. This is all of the Crown fide, 
Which the civil rights of the Crown are not, as guare in- 


"(FD 119.) proceeding: as for the coſts, they are + collateral, and 


Litt. Ent. 248. 


thereupon the defendant moved to ſtay the proceedings: 


oh hh Whether there be any particular circumſtances in 
this caſe, to diſtinguiſh it from the general ones, and ſa 


the books ſay) is full in point; and the Court ſaid they 


came in, which are of a higher nature than the proceed- 


demeanor by information; and can any one ſay it is nov 


Exchequer-Chamber. 


/ 
"THE LAW OF EVIDENCE. xss. 11, 
8 5 2 . i 5 5 + * 4 5 : 
1, Whether à new trial can be granted in any of thoſe 


4 


14 


induce the Court to refuſe it? 

Firſt, When new trials firſt came in, they introduced 
a great alteration, The caſe of Femuick v. Holt (which 
was an information, and not an indictment, as ſome of 


could not do it without altering the law; which ſhews 
there is not a diſcretionary power. This is the rule in 
criminal caſes, which I ſhall ſhew this to be. At com- 


King, and an oppreſſion of the ſubject. A guo warrants 
agit in rem, an information in nature of a que warrant 
n perſonam. The firſt charges a crime, and the other a 


pedits, which are of the plea ſide. The replication 
concludes, petit quod convincatur ; and ſo is Co. Ent. tit. 
uo warranto ; now canvidtian implies crime. I his cannot 
be called an action, the proſecutor neither demands not 
recovers any thing, et actio nil aliud eff quam jus proſe 
guendi in judicio quod ſibi debetur. 
When proceedings in Eyre drapt, then informations 


ings in Eyre. 2 Inf. 28 2, 498. N 
The ſtatute 9 Ann. takes notice of this as a crimim 


cannot change the nature of it. The 4 & 5 W. & M. 
c. 18. gives coſts in perjury, where proſecuted as a mil- 


become a civil proſecution ? In the caſe of Strode v. Pal. 
mer, it was held, that mandamus's would not come. within 
the deſcription of actions, ſo as error might lie in the 

The Jury may take the law upon them, if they will 


Litt. F. 368. The relator here is only appointed for the {| 
Eurity of the cofts. In the caſe of //chefter he died, ant 


No, ſays the Court, this is the cauſe of the Crown. 
I omit his argument from the facts in this caſe. 


Dent 


266, 11. THE LAW oT EVIDENCE.” 


Denton replied, The clauſe: of jeofails was only | 1 
fe Now in, in majorem cautelam, as declaratory of the .F 


aw. n | 1 
in Pengelly. Sir T. Jonet, 163. new trial after convic- 
„ 72 #0325299 af) he 2  N 

Afterwards in B. R. PxArr, Ch. J. declared that : 
ed ey had called in the aſſiſtance of the other Judges, and | 
ch that upon the whole they were equally divided; fo no 
of {ule for a new trial could be made. The diviſion as 1 
ey ras informed, was thus; For a new trial, in B. R. Pratt 
ws ind Eyre; in C. B. King and Tracey; in Scacc. Price 
in {nd Montagu. Againſt a new trial, in B. R. Poœuys and 
m- Vorteſcue; in C. B. Blencowe and Dormer; in Scacr. 
the Bury and Page. Vide poſt Eſſay III. the King and Fran- 


Int {5s 


r a WW pon an information of ſeiſure of Jeſuits bark on the Robinſon qui 
de, t. 14 Car. 2. cap. 11. ſed. 12. f for fraudulent expor- (+ P. I20.) 
in- Nation of , Jeſuits bark, two caſks out of fix being duſt. tam v. Leque- © 
ion here was a verdict for the defendant, and now a motion fue, Trin. Term, 
tt. Nas made for a new trial; but, per totam Curiam, it was 175" ᷑ i 
not Wenied, _ 5 25 wh Whether a 
nor il Nota, It ſeemed to be admitted in a caſe of this na- new trial can 
ofe- ure a new trial might be granted, if the fact would be granted on 
ave admitted of it, and the council for'the plaintiff were f > | 
ons prepared with precedents (if they had been called for) where a verdi& 
ed · No that purpoſe. „ is for the de- 
Nota, Nothing is forfeited on this clauſe of the act, but fendany, 
ina he goods themſelves. - e | 


MY An information in nature of a guo warrants was The King v. 

mil- Wrought againſt the defendant, to ſhew by what autho- Bell, M. 8G. 2. 
now {Wity he claimed to be a-common-council-man of Marlbo- = 3 

„ . o new trial 
Pal. eugb : and upon a trial in 1731, there was a verdict for to be granted 
thin {ie defendant. OMe a | | after four years 
the This term the proſecutor moved for a new trial, as be- acquieſcence. 
ng a verdict againſt evidence; and the proſecutor referred pow OE” 

will o the report of the Judge, and inſiſted he was not too againſt a per- 
e ſe. ate, there being no judgment yet ſigned, according to fon acting as a 

ante caſe of Gilman v. Smith, Mich. 9 Geo. 1. where it <omnon-coun- 
ngs: as held, that though the four day rule be out, yet it is e 


uffcient if they come before judgment. 2 Stra. 845. e 
But the Court would not ſuffer the merits of the mo- * 1 
10n to be gone into, on account of the length of time 8 
ace the verdict; it being poſſible that many men's rights 

1 | : might 
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might depend on the validity of this man's wete, which 

the corporation was bound to admit, after 8 verdicteſtz, 

bliſhing his right. And it would be much leſs miſchief, 

to let this verdict ſtand (ſuppoling it to be wrong) than in. 
troduce a general inconvenience. They ſaid, all ney 
(+ P. 1217.) trials + were diſcretjonary ; and though my Lord Eh 
entertained 2a notion of their being ancienter than the 
caſe in Stiles, from the challenge we meet with in the 

old books, that the juror had before given 8 verdi@ in the 

ſame cauſe; yet it does not thence follow, that the 

court granted a new trial upon the eyidence; for it 

might appear to be a. miſ-trial upon the record, or 

there might be gther reaſons to award a wenirg facic 


93, 447-5. C. . : e 
10. Pl. the direction of the Judge; the Jud 0 
2 Kel 210. — in a general 


Stands over. | 
The King v. N. B. It has been a doubt, which divided the twelve 
Bennet, vide Judges in the caſe of the town of Shafteſbury, whether 4 
7 png was new trial may be granted on an information in the nature 
3 que warranto, after a verdict found for the defendant, 
2s this ſuit partakes bath of a civil and criminal nature 
but it never was doubted, but that a new: trial might be 
granted after a yerdict for the King. Ee: 


* 


Trin. 11 Ann. In the caſe of the Queen and the Mayor and Burgeſſs of 
le 


Wil. Rep. 221. Bewaley, it was determined by the opinion af eleven 
Judges againſt Mr. Juſtice Powell, that if the jury find 3 

S un 
(FP. 122.) verdict upon a t point of law, contrary to the direction of 


the Court, or find a general verdict where they are directed 


to find the matter ſpecially, a new trial may be granted 
even alter a trial at bar, Ihe principal cauſe came on 5 
Trin. 8 Cee 2. 8 Ges. 2, 1734. Mr. Juſtice Forteſcue, who tried the 


"th. cauſe, certified that the verdict. was found againſt his di- 
rection, and that he was diſſatisfied with it. There were 
four iſſues, the three firſt were preparatory to the laſt, and 

_— wel“ 


S S e e ie r 


YE, sfr 


8 
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Court to a day after the day appointed by the charter, and 
the Jury found that there was no neceſſity for ſuch ad- 
journment, with which verdict the Judge reported himſelf 
fatisfed. The laſt iſſue was, whether or no the defendant 
was duly elected Mayor, and the Jury found him not 
duly elected; and this was the verdi& with which the 
Judge was diſſatisfied. The point of law was, Whether 
the late Mayor had a power to adjourn the election 
of - new Mayor to a day beyond the charter- 


Seijeant Eyre, Mr. Bootle, Mr. Strange, and others 
for the proſecutors : that though it is the general rule to 
grant a new trial ona Jury's finding the matter of law 
z2ainſt the direction of the Judge, yet if it ſhould ap- 
pear to the Court above, that the Judge had miſtaken the 
law, in bis direction, and that therefore the Jury had 
found right, the Court would not grant a new trial, fince 
the: Jury could at length find no otherwiſe; and it would 
put the parties to the expence of a new trial to no purpoſe, 
for ſhould they again be directed in the ſame manner as 
before, and accordingly, the Court would grant a - 
new trial for the miſ - direction of the Judge. l 

And that it would appear in this caſe, by the record (f P. 123. 
before the Court, that the Judge had miſtaken the law. 
and that Tough his report is concluſive as to matter of 
fat, the Court having no other way to be ſatisfied of 
it, yet it is not fo as to the matter of law, as that may be 
gathered in many.caſes from the record. , 

That this may be compared to the caſe of an immaterial judgment, 
yerdict for the defendant, wherein it appears that he has coafeffion. 
made out no title by his plea, or confeſſed the action, 
judgment will be given for the plaiotiff, as in the caſe of 
the King and Phillips of Godmin, Stra. 394, where on an 
information in the nature of a guo warrants, there was a 
verdict for the defendant, and yet judgment for the proſecu- 
tors, becauſe the plea had not traverſed the uſurpation. * 
9 H. 6. 37. fl. 12. It is ſtated, that if in debt, the 
Wdcfendant pleads ſuch matters as ſhews that in point of law 
he owes the debt, and yet concludes that he owes nothing, 
the plaintiff may nevertheleſs claim judgment upon the 
onfeſſion; and that though there ſhould be a verdict for 
thedefendant,-yet judgment will be given for the plaintiff. | 
2 Rel. Abr. q. pl. 1. Lacy and Reynolds ; and another 
a the ſame book, in an action on the caſe for words, after 

| a verdict 
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| a verdi& for the defendant judgment for the plaintiff on the 

_ confeſſion. 1 Sat. 193, Jones and Bodnam, and in thy 

| ſame place Staple and Heyden, Yelv. 169, Mullincux's caſe; 
Defendant Broome and Woodward, Trin. 4. Gee. 2. Treſpaſs for en. 
now by virtue tering plaintiff's houſe, and taking away his goods; the 
PP Y defendant juſtified for a diſtreſs for rent, that the 
$ 21. may plead goods were appraiſed, and the appraiſers ſworn before the 
(+ P. 124.) headborough, and +the reſidue of the money returned, 


the general Upon this iſſue joined; verdict for the defendant, but 
iſſue and give judgment for plaintiff, becauſe it appeared by the act of 
the ſpecial mat- * that the appraiſers ſhould be ſworn before the 


ter in evidence. ©, riff or conſtable, whereas it was alledged in the ple: 
that they were ſworn before the headborough. ©  —_ 
Eaſter, 4-Ann. A caſe in Serjeant Salt. manuſcript 
notes; treſpaſs for ' throwing down and carrying away 
ſtalls; as to all the treſpaſs, but throwing down, the de. 
fendant pleaded Not Guilty; as to throwing down a ſpe- 
cial juſtification, in which the defendant. admitted - both 
the throwing down and carrying away 'the ſtalls: The 
judge of ni/t prius refuſed to try the cauſe, becauſe the 
action was confeſſed; and afterwards on motion in the 
Court above it was held, that the Judge did right. 
The following exceptions were taken to the opinion of 
r 
. Firft, That it appears u pon the face of the record, 
that the defendant Poole was not elected Mayor agreeable to 
the charter, for the charter appoints the 18th of Octtaba 
for the day of election, whereas the defendant has ſet 
forth in his plea that he was choſen the 19th, and that the 
act 11 Geo. c. 4, does not give a power to Mayors to ad- 
Journ the election at their own wall, without any reaſon, 
to a day when their power is expired; neither does it give 
any authority even on an adjournment, to proceed upon: 
poll taken the. firſt day, but they muſt begin 4e novo, That 
it appears upon the record that the late Mayor, whole 
power determined the day before, preſided at the election, 
(P. 125) when the defendant was +choſen ; whereas the act requires 
| © © that the next officer ſhould preſide, the Mayor's power 
| being determined. That the ſtatute directs the election t0 
de begunbetween the hours of ten in the morning and tuo 
in the afternoon, whereas it appears by the defendant 
pica, that this election began between eight and nine it 
the morning; that it appears that the defendant was electei 
the 19th of Odloler, and yet he pleads an election for the 


year next enſuing, whereas by the charter his office ex 
pi 


E88. in 


— 


% 
4 


166. 1. THE LAW OF EVIDENCE. 
res the 18th of October next, which is within the year ; 


granted. 3 „ . 1 
per Haxpwicks, Ch. Juſt. A new trial ought to 


But a 
de granted in this caſe. 
4 


EI ESR 5 


— 
2 


judge of niſi prius directs the jury on the point of law, 
and they think fit obſtinately to find a verdict contrary to 


28. 


the W his direction, that is ſufficicnt ground for granting a new 


the firſt place, that the general Tule is, that if the 


m all which accounts it appears that this cannot be a - 
Jawful election, and therefore no new trial ſhould be 


le: trial: and when the judge upon a doubt of law, direc | 


the jury to bring in the matter ſpecially, and they find a 


riot general verdict, that alſo is ſufficient foundation for a new | 


Wa trial. ts | 
Po But to thoſe general rules there are ſome limitations as 
pe- clear as the rules themſelves; one is, that if the judge 
oth WM ſhould direct the n and certainly wrong in the 
Che point of law, and 

the opinion, and it ſhould appear to the ſuperior court, under 
the MW whoſe directions all trials at 7/7 prius are, (Salk. 643.) 


chat the judge was undoubtedly miſtaken ; the court would 
n of MF not grant a new trial, becauſe it would be putting the par- 


ties to trouble to no purpoſe ; and if the next judge ſhould 


ora direct the jury in like +manner, and they find accordingly, 
e to there muſt be a new trial for miſ- direction. e 
aber Another limitation is, that if it appears upon the record, 

ſet before the court, that it is impoſſible that the defendant 
the ſhould have judgment, by reaſon of his bad plea, though 


ad. the verdict were found for him, the court would not grant 


ſon, a new trial. But then theſe things muſt appear very 
zie clearly, and it muſt be, where every thing appears upon 
on i the record, that can poſſibly ariſe upon the trial, for if all 
"hat the matter does not appear, and the verdi& may poſſibly 


hole prejudice the defendant in point of law, the court ought, in 


on, MW juſtice, to grant a new trial. 
ire] That in the preſent caſe it does not appear ſufficiently 
upon the record, that the law is againſt the defendant, nor 
that his plea is ſo bad, that he could not have a judgment 
were the verdict found for him. þ EONS 
'Fhere are two points, one upon the common law, and 
the other upon the ſtatute ; and had the preſent caſe reſted 
wholly on the common law, it ſeems that no new trial 
ought to have been granted ; for the law, before the x1 
Geo. c. 4. was taken to be, that the mayor's office deter- 
mined at the end of the year, and therefore it ſeems that 5 
e 0 wou 


jury ſhould find contrary to his 


(t P. 126.) | 


- 


CS, P. 127.) 


(+ P. 128 
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would have been a void eleQtion, where the adjauramen 
was made to a day after the expiration of his office, ef 


pecially where it is done without cauſe. 


But the 11 Geo. c. 4- was made to remedy ſuch ins 


conveniences; and on that act it ought to be 


again. | 


triet 


It ſeems, indeed it ought to have been the origin 


intent of that act, to enable corporations to go to ay 
intire new election on the ſubſequent day, where no.eleQiog 


had been begun before: but notwithſtanding, as this is 
remedial law, to prevent inconveniences ariſing from ney 
elections of annual officers on the charter-day, if the 
words of the act are large, and geueral enough, to com. 
prehend the continuing of elections begun on the charter. 
day, but not completed within the time, as the miſchief is 
the ſame, the court ought to give a liberal conſtruction te 
them; the act lays, that where, by any accident or de. 
fault whatever, no election ſhould be made on the charter. 
day, they may proceed to an election on another day, tc, 
Upon this, ſuppoſing the Mayor had done wrong in mak; 
ing a voluntary adjournment, the wrong acts of officers 
were part of what was intended to be provided againſt by 


nh at. | 


Another objection is, that the adjournment was made 
between the hours of eight and nine, inſtead of ten and 
twelve: but this mention of hours in the ſtatute, is cer- 

tainly directory, and not reſtrictive; and intended to pre- 
vent ſurpriſe, by beginning at inconvenient times; now 


as to what appears on this record, there is no pretence of 


ſurpriſe in the preſent caſe. 


Koll's Abr. The caſe of Pas: ee that corporation 
he c 


choſe their officers eight days after t 
judged good, for that the day was mag Father - 
The next objection is, that the 


arter-day, and ad 
Jayor, whole office 


had expired the day before, preſided at this election, and 


did that appear on the face of the record, it would be: 


ftrong objection in favour of the proſecutor ; but jt does 

not, therefore the whole matter not appearing upon the re-. 
y cord, it ought to go again to trial, that if the jury ſhould | 
ſind a ſpecial verdict, the facts might come more fully be- 


forc the court. . 


As to the objection, that it is pleaded to be an election 
for the year next enſuing, this may be, as it were, a tech. 
nical year created by the act of parliament, as in cotpo- 


rations where the charter determines the office on 


a day 
after 


the 


— 
— 
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ent ter 2 moveable feaſt; the officers are nevertheleſs ſaid to 
el ) choſen for a year. | . | b 2 

The thing that governs greatly in this determination 
in. is, that the point of law is not to be determined by ju - 
iel {ries ;- juries have a power by Jaw to determine matters of 
_ Watt only : and it is of the greateſt conſequence to the law 
nal of England, and to the ſubject, that theſe powers of the 
odge and jury are kept diſtinct; that the judge determine. 
ion the law, and the jury the fact: and if ever they come to 
sie confounded, it will prove the confuſion and deſtruction 
en of the law of Enzland. : 
the I The verdict given in the preſent caſe may prejudice the 
m- {idefetidant on a writ of error, ſince for any thing that could 
er · Nappear to a ſuperior court, the jury might have found their 
f is {Wverdict on this, that the defendant had not the majority of 
1 to votes: ſo that though the law ſhould be with him, he is 
de. Nyet concluded, as they might have found it upon the fact. 
er- The Court concurring in opinion, a new trial was 
5c, Neranted, on the common rule of payment of coſts. 


by 5 The St. Ives | Cauſes. = 


A criminal: motion was put off, till the validity of a Rex v. Praed. 
te ſhould be tried in a feigned iſſue, Whether it was or Rex v. Ed- 
*« an equal ora +partial one.” And a verdi& having (+ P. 129.) 
palled for the defendant, upon ſuch iſſue, wards. M. 90. 
Mr. Solicitor-General ( Dunning) moved, and was 3 B. B. 4 Burr. 


ſeconded by Sir Fletcher Norton, for a new trial; the wh / £9 bo 
erdict having been given contrary to evidence. defendant 


ion But the Court were clear againſt granting a new trial ; againſt eri. 
ſe i ithi h if it had be dence, refuſed 
ad. Pecauſe it was within t bs N reaſon as if it had been, be fer aſide 
Fa 2 criminal proſecution. For, as this ifſue was directed conſidering the 
nic In order to know © Whether this was an illegal and par- proceeding as ef 
and © tial rate; and if it had been found to be found to be à criminal na- 


partial, the conſequence would have been either an at- 


achment or an information; it was juſt the ſame thing, 
s if it had been a verdict found for the defendant, pon 


fe: x . 85 a a 
ould u information: and if it had been upon an information, the 
de⸗Nourt would not have ſet aſide the verdict and granted a 


ew trial, although the acquittal had been contrary to 


* 


Hon Ihe weight of the evidence. 

ch - However, it was agreed that when the original motion 
po- nould come on again, it would be open to any other ob- 
day Rions, to the legality of the rate; only taking it for a 
ter Net, © that it was ut a partial one,” 


The 


% 
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The King v. © The firſt of theſe was, an information in the nature d x 
Thomas Amery. 4 quo warranto, calling upon the defendant 'Thoma Wil 
Same v. John Amiery, to ſhew by what authority he claimed to be an fei 


EST: alderman of the city of Chefter. 1 th 
E > Eat ry The defendant having pleaded that the corporation of 2. 
375. Chbeſter was a preſcriptive corporation, ſet forth a charter ¶ tie 


Quo warranto granted in the 37th year of King Charles the Second, b 

- — * wg — ee 6, inhabitants of the city of Cheſts 0 
P. 1 zo.) were incorporated. That the + charter directed, that ex 
alderman & the corporation ſhould conſiſt (inter alia) of a mayor, re-. for 
Cheſter. corder, twenty-four aldermen, and forty common=-council. 1 
Sane 4 men, Cc. and it appointed the firſt twenty-four aldermen M ch; 
© wage; ac by name. The defendant then averred, that the ſaid Ml tha 
ceptance of . : - 

| charters; corpo- Charter, as to the election of aldermen of the ſaid city, Wl (cal 
ration by pre- was duly accepted and agreed to by the ſaid citizens, and Pal 
ſcription; and inhabitants. And then deduced a regular title as alder- dan 


by charter; of man under that charter | - me 
h . . 7 os 4 

| 3 Replication 1ſt. That the mayor and citizens, at the Moth, 

and various time of making the ſaid charter, were not, nor had from 1 

8 points of time immemorial been, a body corporate, c. and Micha; 

: us, 195 =  Wcelle 

2dly. That Charles the Second did not grant the char- the 

ter mentioned in the plea; and iſſue. of t 


3dly. That the charter 37 Car. 2. as to the election of ¶ city 
aldermen, was not duly accepted by the citizens, and in-: Wſpn; 
habitants; and iſſue. ; „„ | 
Athly. That certain perſons in the ſaid chartet may 
mentioned did not become, nor were, aldermen of the ſaid office 
city; and iſſue, . „ and 
| zung That the mayor, aldermen, and common office 
council, have not exerciſed the franchiſe of electing alder- Med, 
men according to the intent of the ſaid charter; and iſſue. Mion' « 
* _ Gthly. That the defendant was not at the time in the Hamot 
plea mentioned a Citizen, and one of the common-coun- Netter 
cil; and iſſue. „ 1 f off ce 

7thly. That the defendant was not elected an alder-, b 
mag, by the major part of the then mayor, aldermen, 

and common- council, Sc. and iſſue. | „5 
Sthly. That the defendant was not duly admitted 
Sc. and iſſue. | 5 
The ſecond Replication ſtated, that in the 35th year d 
(P. 131.) the reign of Car. 2. an + information was filed, in the 
| nature of a quo , warrants, againſt the mayor, and citi 
zens of Cheſter ; that in Hilary term, 35 and 36 Car. % 

there was a judgment (by default) by the Court 
| EE | King * 


N Joo tht 
n 
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Linge „ that the liberties, privileges, and fran- 
a chiſes in the ſaid. laſt- mentioned information ſhould be 
n ſeiſed into the hands of the king, until the ſaid Court 
there further ordered. That in Trinity term, 36 n 
of 2. it was adjudged by the ſaid Court, that the ſaid liber- 
er ties, &c. ſhould be ſeiſed into the hands of the kings 
by Wand remain in the hands, and that thoſe liberties, Sc. 
cr I ſhould be extinguiſhed, and the ſaid mayor and citizens 


at Wi expelled and removed therefrom; which judgment was in 
'c- ¶ force at the time of making the charter of Car. 2. 


l- It then alledged that there were other matters in the 
en charter of Car. 2. and particularly that the king willed 6:6 
ad Wl that the charter ſhould be ſealed, as well under the great 


ty, ſeal of England, as under the great ſeal of his county 
nd BY Palatine of Chefter (a) which were not ſtated in the defen- (a) 
er. dant's plea, and that the charter, not being accepted by The king died 
ge ſaid citizens and inhabitants, as to thoſe as well as all on the 6th Feb- 
the other matters therein contained, was void. Fd 3 
om The third Replication ſtated, that Car. 2. by his ſaid Nene gre 
od if charter reſerved. full power to himſelf, his heirs and ſuc- charter: 
ceſſors, at his and their free will and pleaſure to remove ide poſt. 
ar* the mayor, recorder, common-clerk, or any one or more 
of the aldermen, common-council-men, Ec. of the ſaid 
of city, by an order of privy-council to them reſpectively 
in- ſignified; and that as often as he, his heirs, and ſuecel. 
rs, by any ſuch order made, ſhould declare any ſuch | 
tet mayor, c. to be removed from his or their + reſpective (+ ” 32. 
ſaid offices, that then and from thenceforth the mayor, Cc. | 
and all or any of them, ſo amoved from their reſpective 
offices, ſhould without further proceſs, actually be amoy- 
ed, &c. and that in every ſuch caſe, ſome other fit per- 
on or perſons, within a convenient time after any ſuch _ 
amotion, ſhould be choſen, &c. in ſuch manner as by the. 
etters patent was before directed, into the place and 
office, &c. of any perſon ſo amoved. That King James 
by an order of privy council, dated the 12th of Avgu/?, 
1688, according to that power, amoved all the corpo- 
Fators then in being, which was regularly fignified to 
em; wherefore the power in the ſaid charter, as to the 
leQion of alder men, ceaſed and determined. 


* 


The fourth Replication tated a Charter of the 21ſt Hen. 


the. . which was accepted, and a confirmation of it in the 
cit With. E/ ix. which was alſo accepted; that both thoſe 
4 harters were in force at the time of the judgments in 
5 os warrants; and that thoſe judgments were in force on 
wo ES ” the 
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the 17th Och, 1688. That King Fames 2. afterward Wil - 
on the 26th Ozober, 1688, granted à charter ef reſtora. With 
tion to the mayor and citizens of Chefter, which wu an 
accepted. Wherefore the charter of the 35th Cax. 2. Nin 
after the granting and acceptance of the charter of reſto. Nadi 
ration, was of no further effect. a 
The fifth Replication ſtated a charter of incorporation fu. 
in the 21ſt Hen. 7. with a power of electing aldermen Wc! 
annually, by the corporation at large, which was accept. pre 
ed; a confirmation of it in the x6th Eliz. which was Nane 
1 alſo accepted, and that both thoſe charters were in force Nou 
(P. 133.) at the time when the charter 37 Car. 2. f was granted: 
' wherefore it was of no force as to the election of al- 
dermen. 5 5 
Rejoinder, That the charter of 37 Car. 2. was ac. 
cepted by the citizens and inhabitants, as to all the mat- Non 
ters contained therein; and gth iſſue thereon. That the Nit d 
order in council was not ſignified as ſtated in the replica: Nba 
tion; and tottriflue thereon. | 
That the charter of 37 Car. 2. continued in full force che 
as to the election of aldermen from the time of the Miciar 
. and acceptance thereof, until the time of exhi- 
biting the information ; traverſing the acceptance of the Nhe! 
charter of James 2; 11th iſſue theron. 1 
That the granting of the charters of Hen. J. ide 
and Eliz. there were judgments of ouſter again al- 
the mayor and citizens, in the 35th Car. 2. Cc. ta: | 
verſing the charters. of Henry 7. and Eliz. being in eal 
force at the time of the charter of Car. 2. and now; 
12th iſſue thereon. | og Neid. 
This Cauſe was tried at the laſt aſſzes for Salip, be- Ie d 
fore Eyre, Baron, when the Jury found a verdict for ie ¶ Sht 
proſecutor, on the 3d, 5th, gth, ioth, rith, and 12th ode 
iſſues; and for the defendant on the iſt, 2d, 4th, 6th, be 
7th, and 8th iſſues. . 
5 The pleadings in the other cauſe of the Xing again iti 
Monk, were ſimilar to theſe, excepting that they were fre- 
lative to the office of common · ccuncil- man. On a motion} 
fot a new trial, a very conſiderable body of evidence vn 
read from the report of the learned Judge, a detail d 
which it is not thought neceſſary to enter into here; the 
report of this caſe being given only for the purpoſe d 
ſhewing the different points of law which aroſe in it. 


4 It 
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+ In general it appeared that the ſelect body named in 
Sthe charter of Car. 2. aſſumed their corporate functions 

and acted under that charter for about three years, dur 

ing which time about thirteen of the old freemen were 
admitted under the new charter. That upon the order of 
council of James 2d. the old corporation reſumed their 
functions, and the members of the other retired. The 
reſtored corporation returned to their ancient mode of 
proceeding in moſt articles; but in ſome inſtances, 
and particularly in the election of. aldermen and common- 
ouncil, they had in general continued to proceed accord- 
ing to the method directed by the charter of Car. 2. ex- 
eping during four years, ſoon after the revolution : dur- 
Ing which time they proceeded nearly, though not entire- 
y, according to the charter of Hen. 7. They likewiſe 
ontinued to hold the hoſpital lands, and a fair, to which 


the Wc did not appear that they had any title, but under the 
harter of Car. 2. It alſo appeared that the election of 


aldermen by the ſelect body, hath been made previous to 


Jree he charter of Car. 2. by virtue of a bye-law under the 
the barter of Hen. 7. | 

i. It is alſo to be remarked, that the charter of Charles 
the be Second did not appear to have the ſeal of the county 


alatine, according to the directions of the charter; and 
evidence was given to ſhew that there was no entry in the 
eal- keeper s books of the county palatine, of any 
= * been paid for affixing the county palatine 
eal (a). 0 . | 
The learned Judge, after ſtating particularly all the 
vidence, concluded his report with obſerving, that, in 
is directions to the Jury, + he had told them that the 
ight of election of aldermen of this corporation, in the 
ode contended for on the part of the defendant, ought 
o be ſupported if poſſible. That the uſage had prevailed 
n Chefler for-a great number of years, and was reaſonable 
n itſelf. But that on a general view of the caſe in evi- 
lence, he found it extremely difficult to ſupport it under 
he charter of Charles 2d. the granting of which appeared 
o be a meaſure of the times, and which, from the mo- 
ent when it became neceſlary to tread back thoſe ſteps 
n the latter end of the reign of King James, ſeemed to 
ave. been entirely laid alide. That in ſumming up the 
vidence he had aſſumed that there was no contrariety. 
That the Jury might. conclude upon it, that the corpo- 
ation of Che/ier was a corporation by preſcription, and 
Vol. l. = under 


* 


(t P. 134.) 


(a) Ante- 


(t P. 134.) 
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under charters, at the time of the judgment in quo war. 
mute; in which however he ſtated, that he had differef i * 
from the counſel on hoth ſides. That the franchiſes of Wil . 
the corporation were in fact ſuſpended by that judgment, { 
That the charter of Charles ad. was acted upon for three 0 
years next after the granting of it. That after the char- p 
ter of reftitution was granted, the officers of the old cor- Wil © 
poration reſumed their places; and that from that time 


they went on without appearing to advert in any one in- uf 
_ Nance to the charter of Charles ad. as the authority under 8 
which. they were to act. For though it was true that 0 


one of the witneſſes had ſtated in his evidence, that, a 
he ungerftood it, the ſelect body was now ſomewhat dif. ed 
ferently conftituted from what it appeared to have been i q 
before the charter of Charles 2d. in reſpect of the two * 
ſberiffs making or not making a part of the forty common- ¶ cha 


(FP. I 36.) council- men; and the elections of mayor and recorder, are cor 


now approved of by the King, which is conformable to the 
charter of Charles 2d. and is not required by the charter of 
Hen. 7.; that thoſe, and a few other inſtances which might 
occur, of apparent conformity to the charter, having ob- ¶ con. 
tained, without any actual reference to it; and in a mu-W. 0 
titude of other inſtances, the uſage being in direct con · Nor u 
tradiction to the charter, he had thought there was inf, . 
effect no evidence that the old corporation had ever re- nk 
cogniſed that charter. As to the election of aldermen, Or i 
was clear that the uſage had exiſted a great number of. t 
years, before the charter of Charles 2d. DD 
That the operation of Jaw upon this ſtate of the fad, 
applicable to the iſſues in this cauſe, was the next thing 
to be confidered. That he went into the diſcuſſion o 
that queftion, with a confiderable degree of heſitation in 
nis own mind. That he was not perfectly ſatisfied, a 
to the legal effects of the judgment in quo warrants; 
of the charter of reftitution; eſpecially as oppoſed to the 
charter of Charles 2d. which had intervened. That be 
had hazarded this opinion; that the judgment in umwaint 
| warranto, being a judgment by default, — no cauli: 
of forfeiture appeared upon the record, did not diſſol 
the corporation. That it only ſeiſed the franchiſe iit0 
the King's hands, and thereby ſuſpended the exerciſe oi 
the functions of the corporation. That the charter 0 
James the ad. reſtored the franchiſe to the o/d corporatoii 
and that after that reſtoration, the charter of Charies i 
ad. was to be conſidered in the fame manner, as if it hat 
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been granted before the judgment in quo warrants; in 1 
which caſe, without an acceptance by the + old corporation, (+ P. 137. 
it would have no effect within the diſtrict wherein the - 
corporation had power to act. And that there was no 
ſuch acceptance; which was ſubſtantially determining the 
iſſue upon the acceptance of this: charter, againſt the de- 
ſendant. ; 7 * 00 IT 
. Seeing the caſe in that light, he had treated the iſſue 
me BY upon the notification of the order of amotion, as of no 
.  orcat conſequence in the cauſe ; but however that he had 
. directed the Jury, that there was evidence of the notifica- 
" BY tion, proper to be ſubmitted to them. SIN - 
11 The learned Judge then ſtated, that it had ſince occur 
ed th him, that the queſtion upon the notification of the 
=" Bf order of amotion, might become very material in ſome 
0 events, namely, if it ſhould be finally reſolved, that the 
on- charter of James the 2d. did not operate to reſtore the old 
are BY corporation; or that the reſtitution of the old cor- 
poration, did not diffolve or difplace the new corpora- 
„don, under the charter of Charles the 2d. if the old cor- 
5 poration was never reſtored, and the new corporation, in 
conſequence of the order of amotion, was deprived of all 
its officers, and conſequently could hold no legal aſſembly, 

0" Wor uſe any means to perpetuate itſelf, (and in point of fact; 
chat corporation never did affemble again) it ſeemed as if 

there was no lawful corporation in Chefter at this day. 
Or if the old corporation was well reſtored, but to reſtore 
1 to. them their franchiſe of being a corporation, did not 
operate to diſplace or diſſolve the new corporation, it ſhould 
ſeem as if there would be two bodies corporate exiſting in 

beter at the ſame time; but in conſequence of the order 
of. amotion, one effectually diſabled to act, and now pro; 
ably diſſolved, by the natural death of its members, the P. 1 38.) 
other active and perpetuating itſelf in the regular courſe. : 
\nd in that caſe the queſtion now depending would be a 
queſtion touching the election of an aldermali of the old 

orporation; in which caſe it ſeemed to be impoſlible to 
maintain the election under the charter of Charles the ad. 
It _ in his judgment moſt clear, that the old corpora- 
jon did not accept that charter. 5 | 
That at the trial the counſel for the defendant had-in- 
liſted, that the judgment in ue warranto had diſſolved the 

orporation; and that the charter of Charles the ad. cre- 
ated a new corporation. That the charter of Jac. the ad. 

ould nat reſtore the corporation which had been diſſalved, 
ut might be accepted by the new corporation, and might 

| * enlarge 
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enlarge the powers of that new corporation. And that the 
Aueſtion in the third iſſue was, touching the acceptance of 
the charter of Charles the ad. by the citizens at large, and 
not by the old corporation. But, he ſtated, that it had 
ſince occurred tothim, that it was a queſtion which might 
deſerve conſideration, whether upon the ifſues joined upon 
theſe pleadings, it was open to the counſel for the defend. 
ant to put the caſe in that manner; the plea ſtating in ef. 
fe, that at the time of granting the charter of Charles 
the 2d, there was a corporation by preſcription, exiſting in 
Cheſter, which ſeemed to confine the queſtion of acceptance 
in the third iſſue, to an acceptance by that preſcriptive car- 

' ation. | | a 
+ The Court here obſerved, that if all the points of law, 
which might ariſe in this caſe, were to be gone into, they 
were of too much importance to be decided when the bench 

_ was not full. | 
(TP. 139.) And they recommended it to the counſel to confine them- 
8 ſelves in their arguments to the third, fifth and ninth iſſues, 
on the acceptance of the charter of Charles the Second; 
becauſe if it ſhould turn out either to be a verdict againſt 
evidence, or that the queſtion was not properly left to the 
Jury, as to thoſe iſſues, to exerciſe their judgment upon, 
that would be a ſufficient ground for a new trial, and the 
queſtions of law would be open hereafter. | 
Adair Serjeant, Wood, Milles, Lane, and Topping, 
__ the rule, argued very fully on the verdict on thoſe 
iſlues, as it was warranted by the evidence alone; in the 
courſe of which two queſtions were made. 

1ſt. That the charter of Charles the Second was not ac- 
cepted in point of law; becauſe an acceptance of a char-' 
ter muſt be by a majority of thoſe perſons to whom it is 
granted. Now it appears on this charter itſelf, that it 
was granted to the citizens and inhabitants of -Che/ter. 
And the queſtion is, Who are meant by citizens, as-contra- 
diſtinguiſhed*from inhabitants? It could only mean thoſe 
perſons who had been incorporated before the judgment of 
ouſter in the quo warranto information, and who were the 

ancient freemen of the city. oa 
According to Bagge's caſe (a), a charter muſt be ac- 
cepted by a majority of the perſons to whom it is directed, 
for the acceptance of a few will not bind the reſt. So if: 
part of. a corporation apply for new privileges, it will not 
bind the reſt, unleſs they conſent. The inhabitants of a 
town cannot be incorporated without the conſent of a ma- 
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or part of them (b), and without their conſent the charter” 


ons to become corporators againſt their aſſent; and that 
onſent can only be teſtified by their being admitted. But 


hat this charter had been accepted by a majority of the. 
old freemen, thirteen only of whom were admitted; and 
he proof of that iſſue was on the defendant. This par- 
Fial acceptance, therefore, could not operate. But it was 
ontended at the trial, that the charter was at all events 
accepted as to the election of aldermen: now that argu- 
ent cannot be ſupported, if {as was alſo contended) the 
udgment of ouffer entirely diſſolved the whole corporation, 
or then it would be a grant of franchiſe to a new body of 
men, who could not in point of law accept the charter in 
art only, Then according to the defendant's argument, 


es, Ihis charter muſt be conſidered to have been accepted in toto 
d; r not at all. And if the Jury were not warranted by the 
vidence to find a verdict for the defendant on the ninth 


the ſſue in point of fact, on could not find for him on the 
on, {Mhird in point of law: and if any part of the charter was 
the Not accepted, the ninth iſſue muſt fall to the ground, for 


hat is, that it was accepted in all things. The opinion of 
e Court in the caſe of the Xing v. Johnſon (a), is ex- 


ond was never accepted. g | 
2dly, But even if the Court ſhould be of epinion with 
e defendant on the acceptance, yet the charter itſelf is 
did on two grounds; in which th it would be nugatory 
dgrant a new trial upon the queſtion of acceptance of a 


t it Wcharter, which if accepted is void. 1ſt. A charter (P. 

fler. Nranted in a county palatine, muſt have the county palatine 

tra- Wal. The county palatine was united with the crown in 

hoſe e reign of . Edward the Firſt, And in Seiden (b] it is 

at of id, © that the Jaws and rightful uſages of a county pa- Parke 2. c. 5. 
the latine are to be preſerved.” * It was by King CRARLESs P: 530 


Earl of Cheſter, and not as King of England, that this 
poration was created, Many caſes have adjudged, that 


fed, Ihen a ſeal is neceſſary to the validity of a grant within 
if county palatine, it muſt be under the ſeal of the county 
not FWlatine. Moor, 874. Lutw. 1232. A preſentation to a 

of a ing within the county palatine, may be good without 


e ſeal of the county palatine ; and the reaſon of that is, 
cauſe it may paſs by parol. But a grant of the next 
oidance is void, for want of the county palatine ſal, 

„ . | 2 * 
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of incorporation is void. In the King againſt + Aſtew and 2 Brownl. 100. 


others (c), Mr. J. Yates ſaid the Crown cannot compel per- (+ P. 140.) 


c 
4 Burr, 2200. 
n this caſe there was no evidence which tended to ſhew 


remely ſtrong to ſhew'that the charter of Charles the Se- Faſt, 1 v 


141.) | 
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T 2 Rel, Abr. 182. D. 1, 2. 1 Brownl. 182, It is ſuff- 1 
Ciüäent, in preſcribing for a franchiſe, to ſay that it is within WM 6 

his county palatine, Which has jura regalia, and by reaſon Wil ci 

| | of that he claims ſuch franchiſes ; of which one is to cre. ta 
1 ate corporations. 2 Bulſir. 226, 7. In anſwer to an ob. 1 
I . ſervation from the Court, that the Chief Juſtice, and At. pi 
a torney- General of Chęſier, were appointed under the great Wl te 
ſeal ; it was ſaid that by the fat. 27 H. 8. c. 24. f. 5. ju WF pi 

tices of afize, &c. within the county palatine of Lanca/ter, A 

were to be appointed under the king's uſual ſeal of La-: ſe 
. +. eaſter, in manner and form as hath been accuſtomed. And it WM ar 


| appeared by the 18th ſection of that act, that Sir H. En. 
 _glefield had been appointed juſtice of Cher and Flint b 
k P. 142.) feqers patent under the ſea] of the county palatinc. +Anl 
that the appointment of the Chief Juſtice of Chef 
under the great ſeal of England, was by virtue of the „al. 
34th and 35th H. 8, g. 26. F. 10. That as to the Attor- 
ney-General, he was appointed under the great ſeal : de- 
5 cauſe he acted as well without the county palatine as with: 
in it. And 2dly. This charter is void on account of the 
general power of amotion reſerved to the king. It is: 
condition which the Jaw will not endure ; the conſequences 
| - of which would give the king a power which the law baz 

„„ expreſsly denied him, Palm. 501. Sir V. Tones, 168. 
A grant by the king to the ſubject, which is againſt law, 
is void. 2 Kol. Abr. 164. 2 'Inft. 533. 1 Rep. 43. b. 
1 5 Rep. 55 b. And though where to a grant by one ſubject 
5 to another a condition is annexed, which is either impoſ- 
ſible or illegal, the condition only is void, yet in the caſe 
of a grant by the king, the whole grant is void. 2 And 

ER em. 17... n 
8 ſupport of the rule obſer: ed, that the third, 
fifth, and ninth ifſues, altogether formed a queſtion of fad 
only. And as the learned Judge had miſ-directed the Jury, 
E in telling them the queſtion was, whether the charter of 
_--} Charles 8 Second was accepted by the / r in- 
SY ſtead of the citizens and inhabitants, the defendat was 
intitled to a new trial. The queſtion left to the Jury wi 
not the true one; for the” ue joined was on the ac 
ceptance by the citizens and inhabitants, to whom it was di- 
rected, and not by the old corporation, who (the defendant 
contended at the'trial) had no legal exiſtence after tix 
4 (P. 143.) judgment of ouſter. The old corporation were +00! 
3 * *- known by the name of the citizens and inhabitants. T hol 
terms were deſcriptive of the perſon to whom the chart! 
=} of Charles the Second was directed. The word“ A | 


1 - 


the Jury, without any ſuch ſtrong 
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does not mean *©* freemen,” as freemen of the old corpo- 
ration; for they were, extin& at that time: but the expreſ- 
ſion may be accounted for in this way; there had been a 
city, and a corporation ; in common parlance the inhabi- 


tants were known by the name of the citizens of "Cheſter - 


The word inhabitants“ was added for the purpoſe of 
preventing any miſtake; and they are uſed as convertible 


terms. The acceptance of a charter, in this caſe, wasa 


pure ſimple queſtion of fact, without any mixture of law. 
And this has been confounded in the argument by the coun- 
ſel agaioft the rule, with the caſe of a charter granted fo 


an exiſting corporation. He admitted that it would be a 
queſtion of law, whether a part of an exiſting corporation 


might or might not have accepted a charter; or whether 
they could partially accept or not. But this being a char- 
ter to a new corporation, there was ſufficient evidence 


given at the trial to be left to the Jury to determine as to 


the acceptance of it in fact. 
Bower, Leiceſter, Plumer and Manley, were to have ar- 


gued on the ſame fide; but they were ſtopped by the 


ourt. 


finding their verdict as they have done, againſt the accept- 
ance of the charter of Charles the Second: and whether the 
Judge, who tried the cauſe, was or was nat correct in his 
manner of ſumming up to the Jury? . 

As to the manner in which the queſtion was left far the 

ury ypon this part of the caſe, I am of opinion that the 

udze was in ſome degree miſtaken ; for he has ſtated to 
us pointedly, that he told them, that he thought there was 
in fat no evidence that the old corporation had accepted the 


charter of Charles the Second. In a matter of ſuch conſe- 


gory I ſhould have thought, that if it were only a que- 
ion of fact, at all events there was evidence on this point, 
ſufficient to be left openly and fully to the conſideration of 

directions as were given. 
In the firſt place I think the learned Judge was miſtaken 


in telling the Jury, that the queſtion was, whether the 


charter of Charles the Second was accepted by the old cor- 
poration or not. That was not the iſſue upon the pleadings ; 
for the words of the iſſue are, That the letters patent 
< were not duly accepted and agreed to by the citizens and 
* inhabitants of the city of Cheſten; which could not mean 
the old corpoxation. Ter it could only be accepted by the 
perſons to whom it was directed at the time it was made: 


*% 


_ ASHHURST, F.—The only queſtions for our preſent 
conſideration are, Whether the Jury have done right in 
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but the old corporation did not exiſt at that time; for they 

were diſſolved by the judgment in the gua.warranto. They 

no longer exiſted, as a body. If they were not diſſolved, 
L the queſtion might have been different; therefore, in rea- 
e ſon, the only queſtion could be, whether this charter was 
I accepted by the perſons to whom it was addreſſed, who 
were the citizens and inbabitants. Now this queſtion waz 

not left to the Jury at all; the only queſtion having been, 

| whether the charter was accepted by the old corpora. 
Y Oe 8 „ _ 
| (t P. 1 45.) t Now with regard to the facts which were laid before 
. the Jury in proof of the iſſue, reſpeQing the acceptance by 
| the new corporation, there were many inſtances ; indeed 
the Judge himſelf ſays, that the evidence was all one way 

during three years. Several inſtances are ſtated of ads 

done by the new corporation, which could only have been 

done under the charter of Charles the Second; [ which Mr, 

J. Aſpburſt here enumerated.) Theſe were ſuch a degree 

of evidence as ſhould have been left to the Jury: and it 

„ does ſeem to me that the evidence was all on one ſide 
during that period. The evidence of thoſe acts ſhould at 

£ any rate have been left to the Jury, whatever verdict they 
might ultimately have given. And if they had been of 

opinion, that the charter had been accepted, and acted un- 

der, during thc ſe three years, that would have been con- 

= cluſive. F or the charter once accepted and acted under, 
„ for three years, was accepted as much as it could be, and 
muſt ever afterwards be taken to have been accepted; 
and the corporation could not afterwards determine upon 

keeping thoſe franchiſes which were beneficial to them, 

and rejecting others which were not ſo. At all events 

this evidence ſhould have been left to the Jury. And! 

agree with the learned Judge in the opinion which he has 
delivered, that courts and juries ought to lean in favour of 

ancient uſages, eſpecially if they tend to preſerve the peace 

and quiet of corporations. _ | 5 

As to the queſtions of law which may ariſe in this caſe, 

they are matters for future conſideration; therefore I ſhall 
| not enter into them at preſent. And as they are of preat | 

P. 146.) + importance, the deciſion ought to be ſatisfactory to all 

the parties. „ Ee PT oe ED 

As this is a queſtion on which the exiſtence of the 
corporation depends, and as the ninth iſſue is thought 

the moſt material, I am of opinion that it ſhould be tried 
Again. a 5 i 
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Bol LER, J.— This is an inſormation in the nature of a 
quo warranto againſt the defendant, to ſhew by what autho- 
rity he claims to be an alderman of Chyfter ? The defendant, 
in anſwer to this inforntation, has ſtated a charter of the 


s Wl 357th of Charles the Second, which he ſays was granted, 
o Wl not to the mayor and citizens, who were the old corpo- 
ration, but to the citizens and inhabitants, and accepted 
„ bychem: he has then derived his title under it. . 


On this plea, three iſſues have been talen. 

iſt. That the charter was not granted. 2dly. That 
it never was accepted by the citizens and inhabitane. 
zaly. That in this charter there was a clauſe which en- 9 
d abled the king and his ſucceſſors, by an order of privy- 
y council, to put an end to this corporation, by a power of 
is amoving them, without aſſigning any cauſe; and that 
n King James the Second made ſuch an order, which, was 
r. notified to the corporation. On theſe three iſſues, the 
be event of the cauſe muſt finally depend. . e e 
it The others might have been diſpenſed with. "Though 
le WW | have ſtated thoſe three iſſues, they are more tnan are 
at eee in order to diſpoſe of the queſtion now be- 
b ore us. 5 „ | 8 
if For as to the objection, which was taken by one of the 
1- {Wcounfel againſt the rule, that the charter of Charles the 
1- {Wvccond was void, becauſe it had not the ſeal of the county 
r, Wpalatine of Cheſter affixed to it, there is no + foundation (+ P. 1 47.) 
d bor it. The caſes which were cited, do not apply; for 
; Ichey are caſes of grants within the county palatine of | 
n Lancaſter. And it is obſervable that, even in one of thoſe 
n, Neaſes cited, it was held by Lord C. J. Treby, that a cor- 
ts Mporation made within the duchy, and not in the county 
| WMpalatine, is without warrant (a). But he ſaid within the . 
as county palatine, the king may create a corporation under Lutw. 1237. 
of Ihe duchy ſeal, becauſe the Duke of Lancaſter had jura 
e Mregalia, But it does not follow that, becauſe the king 

may create a corporation within the county palatine, under 
e, Witte duchy ſeal, he cannot do fo under the great ſea]. 
U Beſides, caſes which ariſe within the 8 palatine of 
ar ¶ Lancaſter are not applicable to the preſent. They depend 
oa a particular ſtatute (b), which is confined to the county (b) 
palatine of Lancaffer. With reſpect to offices granted un- 1 Ed. 4. 

ie er the great ſeal of England to be exerciſed in Cheſter,” it is 
ſaid that they depend on the ſtatute 34th and 35th Hen. 8. 
c. 26, which (as it was contended) enacts, that offices in | 
Cheſter ſhall be granted under the great ſeal of England, and * , 
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ing to that ſtatute, the argument does not appear to be wel 
grounded; becauſe that act relates only to Wales, and ng 


to Che/ter, Beſides, before the paſſing of that ſtatute, the. 


crown had uſed to grant offices in Wales under the great 
ſeal: for there is a clauſe (e) in that ſtatute, which ſays, 
that commiſſions under the great ſeal already granted {hal 
be in force. Another circumſtance, worthy of abſervz- 
tion, is, that the ſheriffs of Cheer are appointed at HW}. 
minſier in the ſame-manner as the other ſheriffs in England, 


| n ( P. 148.) It is alſo to be remarked, + that the charter of Charles the 


Second, and James the Second, are neither of them under 
the ſeal of the county palatine of Chefter ; but they ar: 
both under the great ſeal alone. However, this is not th; 
point now before the Court, which is only as to the ac- 
ceptance of the charter of Charles the Second, 
And as to that, it is material, firſt, to conſider to whom 
that charter was granted; and, ſecondly, by whom it is ſaid 
to have been accepted. I think there was a miſtake at the 
trial by the Judge, in leaving the queſtion to the Jury, 
whether the old corporation had accepted this charter! 
Nothing is more clear than that the crown, at the time of 
granting this charter, conſidered the old corporation of 


Cheſter as totally annihilated, and extinguiſhed, It ws 


not granted to them as to a corporation then in exiſtence, 


And with regard to the term citizens,” the counſel iu 


ſapport of the rule has given the true anſwer to that obſer- 
vation. Then the queſtion. is, whether the citizens and 
inhabitants had accepted the charter of Charles the Second 
or not? I feel leſs difficulty in differing from the learned 


Judge, who tried the cauſe, becauſe he has ſtated to the 


Court that he himſelf entertained conſiderable doubts at the 
time, and that he hazarded an opinion, that the judgment 
by default in the guo warrento did not diſſolve the corpora: 
tion, but that it only ſciſed the franchiſes into the king 
hands, and thereby ſuſpended the exerciſe of the fuuc- 
tions of the corporation, and on that ground conſidered 
the queſtion as being whether the old corporation accept 
the charter or not ? 5 | | > 

As to the facts of the acceptance ſtated to have been 


1 Gf P. 149.) Proves, there is ſuch a body of + evidence during the courl 


of three years, as in my opinion leaves the queſtion wits- 
out a doubt. And if the corporation accepted the charte 
only for an hour, that is concluſive for ever; it cannd 
afterwards be ſaid, that they had not accepted. 'f | 
N 8 55 a : MORT” | F elt 
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the chief juſtice is particularly mentioned. But on adven. 
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[Here Mr. J. Bulter commented very fully upon every | 
part of the evidence, from whence be took occaſion to 
obſerve, that there was ſufficient eyidence to have been left 
to the Jury, 4s to the acceptance of. the charter of Charles 
the Second, by the citizens and inhabitants of Cheffer.} 
I agree with the learned Judge, that the election of the 
W ſhould be ſupported if it can be ſ . 
If on the evidence there is no ground for ſaying that the 
charter was accepted, it will be impoſſible to ſupport it. 
But all the evidence goes tg ſhew an acceptance; apd there 
was no contrariety. „ . . 

Another oþje&ion has been made, that it does not ap · 
pear, negatively, that the charter was not accepted by a 
majority of thole named in it. I am by no means ſatisfied 
that it was neceſſary that it ſhould be accepted by a majo- 
rity of them, I hold that there is a great gifference 
tween a charter granted in general terms, to incorporate 
the inhabitants of a city, and a charter like the preſent, 
which creates diſtin& parts of the corporate body, fills up 
ſome of the offices by name, and leaves jt open to them to 
elet a number of freemen. | T 3 

"What is ſaid by Mr. J. Yates, in the cafe cited from 
Burrow, exactly agrees with what I have juſt laid down. 
That was the caſe of the college of phylicians. In the 
charter granted to them, fix perſons by name, and al! j 
+ others of the faculty, of and in the city of London, are (+ P. 150.) f 
made a body corporate: but the Court held that all the 1 
practiſing phyſicians in London were not, by virtue of this | 
charter, members of the corporation. Cf 4 

Lord Mansfield ſaid, that the corporation were only 
bound to admit every perſon, whom they, on examination, 
thought fit to be admitted ; and that any perſon who came 
within that deſctiption, had a right to he admitted. Yates, 

J. aid, (a) „I am far from thinking that all the men of () 
* and in London, then practiſing phyſic, were incorpo- 4 Burr. 2799. 


Ld 


* rated by the charter. The immediate grantees under 


* the charter, were the ſix perſoqs. particularly named in 


«it, The reſt were to he admitted by them. They were 
not, h facto, made members. I hey were firſt to give 


** their conſent, before they became members: they could 
not be incorporated without their conſent.” Now, that 
charter ſeems applicable to the preſent caſe. For the king, 
by this charter, appointed a certain number of aldermen, 
and a certain number of common-council-men. Thefe, 
then, according to the language of Mr. T. Yates, are the 
nn 
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„ to me, that theſe freemen ſtand in the fame light, in which 
tthoſe perſons do, who practiſe phyſic in 9 Tbe 
corporation have a power delegated to them, to ſwear in 

certain perſons on their doing particular acts. But if the 

| law were not ſo; if any number of freemen had accepted, 

| it would have been ſufficient: for the freemen are an inde- 
G P. 151.) finite body. And, in a corporation + conſiſting of different 

| integral parts, if any of the freemen, being an indefinite 


body, attend the meetings of the corporation, it is ſuffi. 


5 cient. It is not required, in all caſes, that a majority of 
p the whole body ſhould be preſent. And if a ſmaller num- 
ber than a majority of an indefinite part of the corporation, 

* are ſufficient to conſtitute a lawful aſſembly for doing cor- 


porate acts, after they are incorporated, it will be difficult 


to find a reaſon why the fame number may not accept the 
charter. Whether after hearing the opinion of the Court 
on theſe points, the parties may chooſe to go to trial again, 
in this cafe, is for their conſideration. Bot if the cauſe 
ſhould be tried again, theſe pleadings are ſo defective, 


thatT recommend it to both parties, that they ſhould be 


amended. | | 3 
To begin with the plea: it ſets out with ſtating, “that 
«© the mayor_and citizens of Che/ter have, from time 
« \mmemorial, and by divers charters, and grants of di- 
L _ « vers kings and queens of England, been a body corpo- 
1 rate and politic, in deed, and in fact.“ It is impoſ- 
= ible to ſuggeſt any reaſon why this averment was made: 
it was likely to have the effect which it produced at the 
trial, of embarraſſing the cauſe, and raiſing the doubt 
whether the charter of Charles the Second ſhould or ſhould 
not be confidered to have been granted to a corporation 
then in being. It is true, that the plea has not actually 
ſtated that they were a corporation, at the time when 
the charter of Charles the Second was granted: but this 
allegation is altogether unneceſſary, The defendant's 
caſe is, that this was an original charter of, incorporation; 
| and therefore it was immaterial for him to ſtate a prior 
| GP. 152.) + corporation. The defendant has then ſtated the charter 
7 2% in the proper way, „that it was accepted by the citizens 
1 and inbabitants;“ but this is followed by another aver- 


ment, which is quite new, and which is the formdation of 


another iſſue, namely, © that the mayor, aldermen, and 


4 * commons 
LEY # b 


immediate grantees of the crown; and a power is after. 
wards given to them, to ſwear freemen upon their re. 
queſt, they firſt taking the oaths, Therefore, it appear ? 


4 1 
4, 
: 4 . 
1 . 6h 
8 15 p 3 e 
* & _ Y 


x88. II. NB w T R 1 ALS” 
6 common-council-men, or the greater part of them, 
«did exerciſe the liberty, privilege, and franchiſe, of 
&« making, electing, and chooſing of aldermen of the 


« ſaid city, according to the direction of the ſaid char- 


«< ter. Now this is perfectly nugatory and unneceſfa- 
ry; for, if the charter were accepted, they were bound 
to act under it: this court would have. compelled them 
to act under it. But the plea, in ſpeaking of the manner 
in which it was accepted, only ſays, that the charter, as 
to the election of aldermen, was duly accepted. It is 
impoſſible to ſupport this iſſue in any way. The aver- 
ment proceeds on a miſtake, by ſuppoſing that a charter 
may be accepted in part, and rejected as to the reft. The 
only inftance in which I have ever heard it contended 
that a charter could be accepted in part only is, where the 
King has granted two diſtinct things, both for the benefit 
of the grantees: there, I know that ſome have thought, 
that the grantees may take one, and reject the other. 
However that may be, it cannot extend to this caſe, 
This corporation muſt. either have accepted in toto, or 
not at all: if they .could have accepted a part only of 
the charter, they would have been a corporatjon created 
by themſelves, and not by the King. If a charter di- 
refed that the corporation ſhould conſiſt of a mayor, al- 
dermen, and twenty-four common-council-men, they 
could not accept the charter for the mayor + and alder- 


* 


men only, omitting the common-council-men. It is im- 


poſſible to ſupport this part of the plea : therefore this al- 
legation, confining the acceptance of the charter as to the 
aldermen only, ought to be amended. In the replication, 
the proſecutor has taken the iſſue on the firſt averment 
larger than the plea; for it ſays, that the ſaid mayor 
and citizens, at the time of the making of the ſaid letters 
patent in the ſaid plea mentioned, were not, nor have, 
* from time immemorial, been a body corporate, &c.” 
neither can this be ſupported. There are three other re- 
plications; one of which introduces the order of privy 
council for amoving the corporation. I read that part of 


the charter in a different ſenſe from that in which it is 
nderſtood by the counſel on either ſide: for the charter 
Mates, that the King reſerves to himſelf „a power by any 


* order of him, his heirs, of ſucceſſors, in privy council 
made, under ſeal, to them reſpectively ſignified, ta 
* amove them, or any of them.” But on looking far- 
et into the charter, it appears to me, that that clauſe 
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does not warrant a general amoval of the whole corpora. 
tion. It only means, that the King intended, and hx 
by che words of the charter, reſerved to himſelf the pow: 
er of amoving one or more of the individuals of the cor. 
poration who miſbehaved, and not of deſtroying the cor. 
poration itſelf; for it afterwards directs, that in caſe of 
ſuch amoval, the remainder of the corporation ſhould cle 
others in their room in the manner directed by th: 
charter. If that be the true conſtruction of the char. 
ter, one of the replications is my out of the 

WP 88 her repl id] 
ith to the other replication; it is + e on 
F. 1s. J this record to ſtate. what was the ancient conſtitution of 
- | the corporation, before the judgment of ouſter in the 
oy waranto; becauſe the defendant has by his plea by 

election upon the charter of Charles the Second: 
muſt ſtand or fall by that; and therefore it was 3 
to ſtate the charter of Henry the Seventh, or any" other 

23 Charter granted to this corporation. 
2,” I have thrown out theſe hints, that the parties may 
1 take them into their conſideration. But- if this record 
I des down to trial again in its preſent ſtate, and the Court 
| Id entertain the ſame opinion that I do now, I do not 
know any caſe that can call more for the n 
or cenſure of the Court. 
Rule abſolute. 


| | New trial in 2 n the eaſe of that King and Francis in quo warranto, E. 

| quowarramo 28 G. 3. new trial granted, though verdi& for de- 

' » where verdi® fendant ; the Court paying no attention to the objection 

| for defendant. 
that it was a criminal proſecution. It is in the nature of 
3 a Civil proceeding. The King v. Bennet was men- 
tioned, but the Court paid not the leaſt attention to it. 

| 1] believe, in the King v. Francis, one ground of 

3 the new trial was, that evidence was produced on the part 

* of the defendant that proſecutor could have contradicted, 

Z but was ſurpriſed, not expecting ſuch evidence would have 

aaf given, and was therefore, at the trial, 12 0 to 
an wer it. 
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@ 2) Of new Trials in Criminal Proſecutions... 


*% 


ut (.) In actual Criminal Proſecution:. | 
ry Vid. ante IV 5 Rex. v. Hhite and Ward. 


900 Pn for perjury, and the defendant acquit- Anon. M He. Þ 
ted; and a motion was made for a new trial, on be- Car. 2. B. R. 
not balf of the King, becauſe ſeveral witneſſes were abſent. : 3 3 
. Vindbam, J. held this grantable, not being touching mall not be up- 
life; to which it was anſwered, that new trials may be on an acquittal 
in criminal caſes, at the prayer of the defendant, where t che defend. 
be is convicted, not at the ſuit of the King, where the eee | 
E, Mdefendant is acquitted, any more than in criminal caſes, caſes, otherwiſe 
de- which are capital; and where two caſes were cited ex parte upon his coy + 
ion N.; Twiſden ſaid, this was in the late troubleſomeq r 
, of times, et ex afſenſu partis. And upon this Cur adv” vult, „ 
en- and gave day to ſearch for precedents. Note, that after- perjury. 3 
t. Nvards, Mic. 13 Car. inter Regem et Bowden, an informa- - 
_ of don for perjury, and the defendant acquitted ; and motion <2 
art {for a new trial upon affidavit, that one of the witueſſes 7 
ed, was abſent by reaſon of ſickneſs, denied per Cur', the . 
ave party being acquitted, may not be tried again, but „„ „ 
1 to taſter conviction, a new trial may be had for the defen- 0 P. 13699 
dant upon good cauſe; and Trin' 15 Car. 2. Rex verſus 
Fenwicke and Holt, information for perjury, and defendant v. poſt. 
acquitted z motion for a new trial upon affidavit, that 
ſome of the witneſſes were kept away by the practice of 
the defendant. V indham, J. held this grantable, being 


only in a criminal caſe, not capital. Keeling ſaid, no 
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1X, Wprecedent could be ſhewn of a new trial in a criminal — — & 
cale, any more than in a capital one, for the defendant's 
| . character . 
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character ſhall not be drawn in queſtion ſeveral times, for 
the ſame thing, any more than his life. Forfter and Tiwiſ- 
den directed an information to be brought for the prac. 
tice, and»that if it ſhould be found, a new trial ſhould 
be granted, to which Winabam, F. agreed. f 
M. 15 Car. 2. And this caſe being moved again, Forſter, Twiſden, and 
: Keeling, continued of the ſame opinion. Vindbam contra, 
and ſaid, that in an information for the practice, he would 
not have the ſame puniſhment as he would have for the 
perjury, and therefore held a new trial grantable, without 
information for the practice. Cæteri, the courſe of the 
court is the law of the court, and it is better that one in- 
nocent perſon ſuffer, than that the law ſhquld be changed; 
Vide poſt. et Hil. 15 & 16 Car. 2. in the caſe of Sir prey Fackſon, 
5 where he, upon an indictment for perjury, kept back the 
witneſſes ; information was brought againſt him for the 
practice, and he was convicted, and fined 1000 marks; 
and therefore, ( Levinz ſays) as I ſuppoſe, a new trial was 
| granted; this information being brought by the direction 
(FP. 157.) of the Court with that intent, but I did + not hear that 
any rule for a new trial was given at this time. | 
Read v. Daw- In an information for perjury found for the King, it 
ſon, M. 13 Car. was moved upon ſeveral affidavits, to have a new trial; 
2B. R. 1 Sid. and it was doubted by the Court, that although cauſe ap- 
Ait the Court peared to them for granting a new trial, if they had power 
may grant a to do this without the conſent of the King's counſel, and 
new trial here jr ſeemed to him that they had not, “ but they agreed, that 
. in debt by an informer, the Court might grant a new trial 
ian norma- upon cauſe, without the conſent of counſel, becauſe there 
tion, &. @the party hath an intereſt. | 50 
V. Sid. 153. 1 Keb. 124. Pl. 53, 1 Jon. 165. | : | 
Rex v. Sir In ee between Sir John Jackſon and Primate, the 
John Jackſon, verdict being againſt Primate, he indicted the witneſſes 
1 for perjury: which being at iſſue and brought to trial, Sit 
- 4 John commanded his ſervants to beat and impriſon the wit- 
Q. as to per neſſes who were to prove the perjury, by which means 
trial in a crimi- they could not attend to give evidence, whereupon the 
nal caſe where defendants were acquitted. Primate moved for a new trial 


e e Vof the porjury, which was denied, being in a criminal caſe, 


* New trial granted without the conſent of the h ing's counſel, J. 

Smith and Frampton, 1 L. Ray. 63. So in 3 . and M. B. &, between 

Vide ante IV the King and Queen and Stone, in an information for perjury, a new trial 
was granted to the defendant, without the conſent of the King's counſel, 

as mentioned by Mr. Northey in Smith v. Frampton, 1 L. Ray. 63. Strange 

reaſoning in the caſe in Siderfin, as if the intereſt a man hath in his charac 

ter is not of more importance than any property whatever | 

| | as 


4 
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as the party once acquitted ſhall not be tried again. But The ground 
the court directed an information againſt Fackſon, and he * the motion 
was thereupon convicted. And now it is moved jn arreſt of yes 8 
judgment, becauſe the information was by way of recital, as our to witneſſes, 
an iſſue was joined, fand it does not ſay poſitively that an (+ P. 1 8.) 
iſſue was joined and appointed to be tried, Cc. Jed non al- and preventing 
locatur, it being only by way of inducement, to the ſub- them from at- 
ſtance of the information, which is for battery and detain- 2 to give 
Ped es . . 2 25 evidence. 
ing the witneſſes. 2. The information is againſt Fackſon, nn 
procuring A. et B. to beat and impriſon the witneſſes, and againſt A. for 
Fackſon only, tried, and convicted, and the others not yet procuring B. 
tried, ſo non conſſat that they are guilty of the battery and AO 04; 
impriſonment, and therefore Fackſon cannot be guilty of Wen ae e 
the procurement, of that which does not appear to have victed of the 
been done. But it was reſolved that he who commands is a 235 
de principal and not an acceſſary, and he being found guilty, others dre not 
s; Eit ſhall be intended that the Aa was done; and the Court convicted of the 
as MW impoſed a fine of £41000 upon FJartſan, and that he ſhould fact. 9 5 
on find ſurety for his good behaviour for a year, before he e 0 
nat ſhould be diſcharged. But being ſpecially committed by Pa 4 — 
I che Court, at the ſuit of the King, they ordered that he at the ſuit ef 

it ¶ hould not be charged with any action or execution during the ae, ſhall 
al; Whis impriſonment, without leave of the Court; and after- 3 * 2 
ap- Wards, Primate moved to have part of the fine towards his fabje®, without 
ver Neharges, and of this the Court would conſider. In the leave of the 
ſame term in Sir Charles Stanlie's caſe, the Court would not Court. 
permit him, being in perſon at the ſuit of the King, to be Py 8 
charged. | 1 part of the fine. 


I conceive now, if a priſoner is in cuſtody at the fuit of 
the King, the Court would give leave to charge the pri- 
oner with civil ſuits, executions, &c. and for bail to ſur- 
ender him, in diſcharge of themſelves. 3 
Sir John Fackſon procured himſelf to be diſcharged from Rex v. Fen- 
large debt, upon a trial for it, at the affizes in Cumberland, wick and Holt, 


„y the perjury of +#. and H. of which perjury they were in-(TP 1 59s) 
cans icted, and to be tried the next aſſizes 8 of 3 Sir M. 15 Car. 2. 
the ahn Fackſon being informed, he procured the witneſſes CITE: 
trial Who were to give evidence againſt # and H. of the perjury ſhall not bea 


be arreſted for large ſums, as my were going to the aſ- new trial in the 
zes, by which means, the witneſſes could not attend to caſe of perjury. 
ive their evidence, and ſo F. and H. were tried, and ac- 1 porn 
utted ; and upon affidavit of this practice, in Trinity Pl. 33. Jon. 163. 
Mm, a new trial was moved for, but the Court were in 1 Lev. 9. 10. 
oubt if there ſhould be a new trial in caſe of perjury ; 
7 "ra and if it as they would not grant. " b 
OL, . 7 | | x 


it 


* 


1 


— 


— for one crime. But in this caſe the puniſhment does not. 


— 


for a miſde- 


a 
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mt upon affidavit, but directed that this practice of Sir Jol 
a 77 Fackfon, as it was à great miſdemeanor, ſhould be tried by 
information; and ſo it was at the laſt aſſizes for the ſame' 
county, and the practice found; and now upon this verdict, 
it was often moved to have a new trial for the perjury, and 
* .  » It was ſaid, that this is only a miſdemeanor, as intreſpaſs 
at the common law, and tae there was not any danger of 
life; but all the Court (except Windham, F.)-ſaid, that 
-they could not grant a new trial in the caſe of perjury, 
after any acquittal, inaſmuch as the record of acquittal 
was before them; but in the caſe of a new trial, between 
party and party, there is not any record of an acquittil 
bere, for one party comes here and moves for a new trial 
for a miſdemeanor, c. and upon this the firſt peſlea is 
ſtayed, and not entered of record, and fo a diverſity; and 
although ſearch had been made, yet no precedent could be 
found in this caſe; but where the new trial was by conſent; 
and farther, although the miſchief is great as hath been 
Aurged, yet we may not innovate the law, and they faid 
(HF. 760.) that all the Juſtices at Serjeants Inn, tin Fleet-Street, wer 
of their opinion ſe:/, that there cannot be any new trial in 
62 this caſe, but for deterring others from ſuch contrivances, 
4 wy ſaid that they would fine Sir John Fackſon in a large 
m | | . 


But Windham, J. held, that a new trial might be PER 
granted in the caſe of perjury, and the books are onh, $ 
cat the life of a man ſhall not be put in jeopardy twice 


extend to life, and if there be not any authority againſt us 
in this caſe, I underſtand that we may do ſo for the ex- 


2 tending of juſtice, that the innocent may not be puniſſel 1 
for the guilty, eſpecially when the way or means by which have 
| — party eſcapes juſtice, is a greater offence the 15 
'2 Leon, 1% Note, In Hilary term following, Sir John Fackon auf Cs 
. brought into Court, and had judgment to be fined 100% Con 
. Pounds. marks *, and to be impriſoned one month without bail, and 3 
One impriſoned to find ſecurity for his good behaviour for one year. ht 
1 And in this caſe it was reſolved upon ſeveral debate 178 
not be charged that Sir John * ſhould not ve charged in execution. 
in execution, nor any other who is ſo committed for a miſdemeanoi Pes). 
- without leave. without leave of the Court, at the ſuit of any party, il rulec 
Nen k. fame law as to putting in ſpecial bail to actions again 
3 loſt. 215. 7 of 3 1 7 N In 
Sid. 90. 211. him; and ſo it was ſaid in the caſe of Sir Charles Stan for t 


the ſame term. Vide Sid. 159, 160. 
. „ Sevel 


F 
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Several cales and reports of the matter reſpecting Sir 
5h Fackſor have been given, that the reader may, if he 
can; underſtand what was determined by che Court upon Fo 
r (8 B20 hoe » 7 

AA new trial was granted in perjury on the Judge's in- (TP. 161.) 
formation, that it was a malicious proſecution; but it Lander v. El. 
ſhall not be granted without ſuch information, unleſs the mol Hil. Term. 
Attorney-General or King's- cqunfel conſent to it. Vide B;. R Cent 5 
unte, P. 157, „„ . | 


New trial in 
Upon an indictment for a libel, the defendant was by Rex v. Bear- 
verdict acquitted; Mr. Attorney - General moved for a new P. 9 W. 3. B R. 
trial, but it was denied: And the Court ſaid, That anci- Agata. 
ently it was never done in criminal cafes where defendants for a libel, de- 
have been acquitted ; latterly where it has been a verdiCt fendant acquit- 
obtained by fraud or practice, or ſtealing away witneſſes, r dan ne 
Ec. it has been done, * but never yet was done merely V. Farefl. 31. 
upon the reaſon that the verdi&- was againſt evidence. & 3 
Felten Mich. 10 W. 3. B. R. Per Holt, G. J. in indict- u? 
ments of perjury we never do it, becauſe the verdict is , 22 aan 
eee but if you prove a trick, as no notice, net rial! the? 

c. it is otherwiſe. Vide 1 Lev. 9. 124. Ne Serra, ſi le againſt evi 
o + 
F „ a trick, as no notice &. 


. 


Ser 2 Saund. 336: The defendant in error, upon an Dennis v. Den- 
error in fact, took out a record of ni prius, and pro- 2% 1 
deded to trial at the firſt aſſizes after iſſue joined ; yet 


held good, and a new trial denied. 


1 F : % : 1 


The defendant was convicted of forgery, and would Rr v. Gibſon, 
have moved for a new trial, without appearing in court; 7. G. 35 B. R. 
inſiſting that this differed from a motion in arreſt of judg- . 
ment. But the Court held there was no difference 5 for ter conviction 
ul the verdict fixes ſuch a preſumption of guilt, that the muſt be in 
Court will be ſure of him, +before they intimate any opi- (f P. 162. 
nion: and even when the verdi& was brought in, would court, to move 
| have committed him, had he ftaid in court. And the om 
| chief juſtice mentioned the caſes of Regina v. Ridpath, © "5 
. Paſch. 12 Ann. and Rex v. Lunt et Wambwell, in 
perjury, where the diſtinction now taken was over- 
7, th ruled. | WA e N „5 


+ 


Indictment for not repairing an highway, and a verdict Rez v- the | 
for the pariſh. It was now moved for a new trial (by Mr. e oo EM 
5 ee Prat) d. 2. B. K. 


Fl * 
? . 
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x WI. 298- Pratt) for mice or over · ruling evidence at the 
-” _ trial, by reaſon of which the pariſh was unduly acquitted; 
ants are acquit- per Curiam, This is a criminal caſe, and new trials are ne. 
ted on india- ver allowed where defendant is acquitted in a criminal cafe, 
ment for not So alſo it is in qui tam's and information in nature of gu 
highway. ENTS 2 Dan v 
be defendant was indicted for putting into the pocket 
monsa Jew. of one A/bley, three ducats, with a malicious intent to 
25 & 26 G. 2. charge him with felony, and was tried before Mr. Juſtice 
| et 2 Foſter, at the laſt aſſizes for the county of Efix, and found 
„ tat San generally as to all the counts in the indictment. 
: 8 The Court was moved for a new trial upon the afida- 
Tendant in 2 vit of all the twelve jurymen, that they only intended to 
pom rem 25 540 the defendant guilty of putting the ducats into 
of the Judge *©* A/bley's pocket, and did not intend, or underſtand, that 
and affidavits of they had found him guilty of putting the ducats into his 
os — og t pocket, with an intent to charge bim with felony ; and 
gras nr % Dedſon the foreman (wears, that he declared at the bar 


to their mean- © to the Court when they brought in their verdict, that 


(4 P. 163.) © they found the 2 guilty of t putting the ducats in . 
ing, and to the A/bley's "pay ut without any intent. py v 
Judge's direc Mr. Juſtice Fo/ter reported, That after the evidence was 17 
2 i point of gone through and ſummed up, the Jury departed from the of n 
+ — to conſider of their verdict, and gave a private verdict 


: at his lodgings that the defendant was guilty ; the next I gan 
morning they all appeared in court at the bar, and bein « 
alked if they ſtood by their former verdict, they 5 py 

they found the defendant guilty. That Mr. Juſtice Felle A 
then told them that there were four counts in the indictment, 
and that the evidence for the king was only applicable to 
the third, which charged the defendant with maliciouſly 
putting three ducats into A/bley's pocket with an intent to of i] 
charge him with fe/ony; and told them that the intent was 
the principal thing to be conſidered by them, and that if 
they believed the defendant did not put the ducats into il L © 
Aſhley's pocket with an intent to charge him with felony, the) 


muſt acquit him, whereupon the foreman at the bar ſaid, 255 
As find him guilty of putting the ducats into his pocket with N and 
«© out any intent. But by ſome miſtake, or miſapprehen- K ; 
ſion of the Court, or the fas or of both, a general verdi# vi, 


was taken that the defendant was guilty. | D 
Aſter this report, the Fury, by further affidavits, ſwear 
chat there was a very great noiſe in court, and that when bers 
the Judge directed them to acquit the defendant if the 85 3 
; 3 VVV - © hieve 


5 W707 


* 
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i WW Heved he did not put the ducats into Abies pocket with an - 27 

"WW intent to charge him with felony, they did not hear or under= --- If 

Tais queſtion having been debated by five or ſix counſel 17 
28 ſide, the Court gave their opinion for a new 

ll LI, Chief Juſtice. There is no doubt but a new trial (+ P. 264.) 
way be granted in a criminal caſe; and the true reaſon for * * * 

ne trials, is for the obtaining of juſtice ; but to x 

grant them upon the affidavits of jurymen only, muſt be ad- , 
mitted to be of dangerous conſequence. It appears to me 

from the report of my brother, and the affidavits of Dodſon 

the foreman, that this verdid was taken by a miſtake, for 

he ſwears that he declared in court, “that they did not 

find the defendant guilty of any intent, and therefore 

this is not granting a new trial upon any after thought of the 

Jurys but upon what the foreman Dodſon declared at the 

bar when they gave their verdict, I am very clear in my 

opinion there ought to be a new trial, and the rather, as 

this is a criminal matte. | 8 
Wichr, Juice. Neu trials are generally ſuppoſed 

he to be more ancient than appears in the books, for want 

aof reporters when they firſt began to be granted; every 

caſe of this kind muſt depend upon its particular circum- 

ne fances; the Jury, every man of them, come here and 

: tell us that they were not underſtood, for that they de- 

A 


clared at the bar they did not find the defendant guilty of 
any intent. My drother reports, that he told them if they 
did not believe the intent, they muſt acquit him ; the Fury 
now ſwear © they did not hear Bim; therefore I am of opi- 
"J nion it is a verdict miſentered, contrary to the declaration 
of the foreman, not contradicted by any of the reſt, at the 
it ! ime: it was ſpoken at the bar; and that it is moſt plainly 
mo after-thought, ſo that we may keep clear of the danger of 


* 838 new trials merely upon the affidavits of jurymen; 
« think this man has been convicted contrary to the judg- (4 P. 165.) 
ab. nent of his peers, that he has not had Judicium Paritim, l 


and that we are bound to grant a new trial; and this being 
1: rial caſe is more to be favoured as to a new trial, than 
if it had been a civil caſe. „5 | 
Denison, Juſtice. —The Court will be very cautious 
how they grant new trials upon the affidavits of jurymen, by 
be- becauſe it would be of very dangerous teadency; but in this 
particular caſe, which partly depends upon my brother's - 
report, and partly upon the'\afidavits of all the jurymen, I 
8 | am 
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am very well ſatisfied there ought to be a new trial, becauſe 
it appears both by the report and affidavits. that this Verdi 
7 not to ſtand, and that the Jury were miſtaken in 
my a verdi contrary to the direction of the Judge; 
— t is what I principally go upon, that is a ver diet con- 
trary to the reer of the Fudge in a point of law; one of 
the jury ſaid, the defendunt bad na intent,” then the 
Judge ſaid, © Tow muſt ucquit\ him; ſome of the Jury 
ſwear they did not _— U ee that they did not under 
1 the Judge. 
Fos r ER, Fuftice.—l am ab; the > IR gpinion.. 1 gave 
no direction at all in point fact, only of law, That if 
they did not believe the intent, they muſt ac quit the de- 
«« fendant,” they told me _* they. did not beliève any in- 

„ tention; this is a verdict gontrary to law. 

New trial granted upon payment of coſts. 


The King v. The deſendant was tried before Pennyn, Hon at the 
Gough. T. 2r G. Spring Aſlizes, in 1777, at Gloucefler, on an indictment 
3, B. R. Doug. for perjury. The indictment was found by the Grand 


7 being Jury for the county "of Gloucefter. Ic ſtated, That, on the 
committed in trial of an action brought in the King s Bench, in which the 
(+P. 166.) venue was in the county of + Glouceſter, between Lord Duci 
the Booth-hall. and Doctor Boſiuorth, at the Aſfizes holden at 'Gloucefter 
within the li- for the ſaid county-of Glouceſter, the defendant was produced 


e aer 8 as a witneſs, and falſely, wilfully, corruptly and malici- 
which is a coun- Ouſly; did, among other things, depoſe in ſubſtance 2s 


ty in itſelf, on follows, &c. whereas in truth, ei and fo the jurors afore- 
men a Tae 2 ſaid, c. ſay that the defendant, c. at the ſaid Aſſizes held 
Mw: pt | oh the ſaid city of Gloucefter, in his evidence, committed 
| county at large, falſe, wilful, and corrupt perjury. Then another act of 
| the indictment perjury vas laid on the ſame occaſion, and at the fame time 
SF e and place. The record then ſtated, after the appearance 
l ef the «2: 8 of the defendant, and a plea of not guilty, that the-ſherif 
ty at large. of the ſaid county Glcuceſter was commanded to ſummon 

ei a jury of the ſaid county of Glauceſter, and that, thereupon, 
8 he trial ſuc h proceedings were had, that, at the Aſſizes and Ge- 
of crimes out of neral Seflion of Oyer and Terwiner holden at Glouceſter, fot 
the county the ſaid county of G loucefler, on the 12th of March, 1 Ge 
where they 3. a jury impannelled and returned by the ſheriff ef the 1:0 


ud ogra county of tan oa was choſen, tried, and ſworn to tij 


A new trial may tie priſoner. 
be granted at Upon the trial, a . ee, was l a Rated: 


any time before 1. A charter to the burgeſſes of Glorceflex in the firſt yea! 


$5 pans of Ric. 3. whereby chat king Ing to them, and theit 
ſuc ceſſos 


| et quod 
* dem camtatus fic corporatus, et à dito comtatu Glo — 


* 
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ſucceſſors, that the town of Glaucgſter ſheuld be, ** unus. 
« integer comitatus per ſe corporatus, diſlindtus, et penitus 
5 ſeparatus, a ditto camitatu G louceſtrienſi ee 
« gi non parcellum ipſius comitatus Glouceſtrienſis; 


it ceſſrienſi tin tus et ſeparatus, + comitarus ville Glou- (f P. 167.) 


« ceftrie pro per petuo nominetur; ſalvis tamen et reſervatis 
« nobis, et hæredibus noſtris, quod juſtitiarii ad aſſizas 
« in comitatu Glouce/trienſ; capiendas ailignangi, juſtitiarii 
6 ad goalam in comitatu Glouceſtrienſi iberandam aſſig · 
t“ nandi, nec non juſtitiarii ad pacem in dicto comitatum 
« Cloucgſtrienſi conſervandam aſſignandi, in tenendas ſeſſi- 
« ones ſuas, ac etiam vicecomites comitatus noſtri Glau- 
& cgſtrienſis, in tenendos, comitatus ſuos, libere poſlint, 
t et eorum quilibet poſſit, ingredi villam prædictam, et 
« eaſdem ſeſſiones et comitatus tenere de quibuſcunque 
“ rebus et materiis extra dictum comitatum ville Glouceſtrie 
« et infra comitatum Glouceſtrienſem emergentibus, ſicut 
« ante hæc tempora tenere conſueverunt preſenti conceſ- 


- & fone noſtra in aliquo non obſtante.”” The charter then 


declared, that the bailiffs of the town of Glaucgſſer, ſhould 
be ſheriffs of the county of the town; that they ſhould hold 
county courts from month to month; that they ſhould 
exerciſe all the ſame powers, Ac. belonging to the office 
of ſheriff, within the limits of the town, as other ſherifts - 
exerciſe in their hailiwicks; that all writs, &c. which 
would have been directed to the ſheriff of the county, if the 
town had not been made a county in itſelf, ſhould be directed 
tothem; and that no other ſheriff or his bailiffs ſhould 
enter the town to do any thing belonging to the office of a 
ſheriff, except the ſheriff of the county of Gleucefier to 
hold his county courts as aforeſaid: 2. That this charter 
had been accepted: 3. That it had been gapfirmed by a 
chaiter of 5 Hen. 7. and declared to be i authority of 
parliament : 4. A charter in the 33d-year of Hen. g. under 

the privy ſeal, and declared + to be by the authority of par{i- (+ P. 168.) 


«ment, whereby Hen. 8. incorporated the burgeſles of 
Gloucefler, by the name of the Mayor and Burgeſſes of the 
city of Gloucefter, and city of the county of Glauceſter, and 
mage it a city, and confirmed to-the ſaid city the former 
grafits making it a county in itſelf : 4. That this charter 


was accepted: 6. A charter in the 24th year of Char. 2. 
.. confirming all former privileges contained in prior charters 


which hag been. ſurrendered ; and containing a clauſe in 
effect the ſame and nearly in the ſame words with that 
U ; h | | 8 above 


(FFP. 169. ) 


6. 20g. Sk if a perſon received a mortal ä in one county, and 
4. vide | 
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above ſet forth from the charter of Ric. 3: 7. That this 
charter of Car. 2. was accepted: 8. That, during all the 
time aforeſaid commiſſions of niſ privs, aſſize, oyer and 


terminer, and general gaol delivery, had been, from time 


to time, granted to divers juſtices, to hear and determine 


try and aQuoge upon the ſeveral matters and things to ſuch 


commiſſions longing, and ariſing, in the ſaid city of 
Gloucefter, and to deliver- the gaols of the ſaid city; and 
that other, and ſeparate commiſſioners of the ſame ſort, 
had, from time to time, during all the time aforeſaid, been 
granted to divers juſtices, to try and determine, Ge. upon 
the ſeveral matters and things to ſuch laſt-mentioned com- 


miſſions both for the city and the county, had been exe- 


cuted 4 a hes = in the ſaid city of Glouceſter called the Booth 
Hall: hat during all the time aforeſaid, the jurors for 
the city had enquired and made preſentment of ſuch matters 
and things belonging and given in charge to the jurors for 


the city, and ariſing in the ſaid city of Glouce/ter in the ſaid 


place called the Booth-+hall, and that ſuch matters and 
things fo preſented by the ſaid jurors, when tried, had 
been tried by a jury of the ſaid city of Gloucefler : 11. Thar 
the grand and petty juries for the county had exerciſed the 
os juriſdiction as to matters ariſing within the county: 

12. That, during all the time aforeſaid, the ſeſſions of 


TP peace for the county had been held in the Booth-hall : 
That the iſſue in the indictment mentioned had been 


ay by a jury of the county in the Beoth-hall : 14. That the 
* defendant, being then. and there ſworn, did upon his 


oath, in the ſald place called the Bootb-hall, commit 
wilful and corrupt pe jury, in the I matters 0 


in the indictment. 

The objeetion to this indictment was, that the offence 
had been co 
the] juries of 


county at large had no juriſdiction to find 


or try an indictment for any crime not committed in the 


county at large. 
lt came on to be argued, on Wedneſday, the 23d of May, 


by Bearcreft for the on bene and Ballen for the de- 


fendant. 94 
The Court directed Baldwin to begin. 1 . 
He ſaid, the general poſition was clear, that offetilers 

can only be indicted and tried by juries of that county in 


which the offence was committed. This nicety was for- 


merly carried ſo far, that, till the ſtatute of Edw. 6. (a) 


died 


15 


ted within the county of the city, and that 


* 


died in another, the crime could not * tried in either. 
2 Hale s Pl. Cr. 163. 2 Hawk. p. 220. » 35» 30. 4 
Black. Com. 303. Stedman's caſe i Elix. * X kar 
"Thomas's Caſe, ibid. (in which the indictment being that 
the defendant at the Caſtle of Lincoln falſely depoſed, with- 
out ſhewing.in what county, he + was diſcharged) and 1 
"Salk. 288. Such being the general principle, the counſel 
for the proſecutor muſt endeavour to diſtinguiſh this caſe 
by ſome” of the clauſes in the charters found by the ſpe- 


cial verdict. They will probably _ on the clauſe in the 
e, 


charter of Ric. 3. But by that clauſe, the juſtices for the 


county at large are only authoriſed to enter into the town, 


and to enquire of things there, which had ariſen out of the 
county of the town. The true meaning of this charter 
was, to give the uſe of the Booth-hall to the judges and 
juries for the county at large, and to authoriſe their pro- 
ceedings there, relative to matters within their juriſdiion, 
At the Old Bailey, which is within the city of London, ju- 
ries for the county of Middleſex ſit to try offences commit- 
ted in that county; but, when perjury has been commir- 


ted there on a trial before a Middleſex jury, ſuch perjury is 


never tried by a jury of the county Middleſex, but by one 
of the city of London. In the celebrated caſe of Elizabeth 
Canning, after a proſecution at the Old Bayley, for a crime 
committed in Middleſex, the indictment of the witneſſes for 


perjury was laid in the city. In like manner on a trial at 
bar in Yeſtminfler Hall, from Yorkſhire for example, though 


the cauſe is tried by a Yorkſhire jury, if perjury be com- 
mitted by a witneſs, he muſt be indicted and tried by a Mid- 
dlefex jury. In 2 Haut. c. 5. 19, where this caſe of Glou- 
cefler is mentioned, and in the authorities there cited, all 


that is meant is, that juries of the county ſitting in the city, 


may find and try offences committed in the county. The 
caſe in Popham, 16 (alſo reported in Anderſon, 291) which 
will probably be mentioned on the other ſide, ſeems to be 


the juſtices of aſſize and gaol delivery might ſit in the city 
for things which happened within the county; and in a 
note at the end of the caſe it is ſaid, that, by the commiſ- 
ſion for the county, a thing which happens in the town 
cannot be determined, albeit it be felony committed in the 
Hall during the ſeffions (a), Conſiderable pains have been 
taken to enquire if there is any precedent, or inſtance, in 


in favour of the 4defendant, for the deciſſon only was, that ( . 171.) 


the city of Gleucgſter, like the preſent caſe; and none tiny. 
been found. No inconvenience will ariſe if | the Court 


cle 
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ſhould hold that this inditment cannot be ſupported, be. 
cauſe the verdict ſtates, that there are grand juries” in the 


City, who may find offences committed in the Booth-hall, 


muſt of neceſſity 


Bearcreft, for the proſecution, argued, that the perjury 
having been committed on the- trial of a county.. cauſe, it 
be taken, that, at that time, the ſpot 
where the offence took place was part of the county at 
large. It is no uncommon thing for the ſame ſpat to be 


conſidered for different purpoſes, as being within different 


juriſdictions. The ſpace between the high and low water 
marks, when dry is within the juriſdiction of the ſneriff, 


but when it is overflowed,: the ſheriff and admiralty have 


diviſum imperium over it (1). Before the charter of Ric. 3 


) 
Vid. . roy, this ſpot was clearly part of the county at large. By the 


ſtatute of 6 Ric. 2. cap. 5 the juſtices of aſſize and gaol 
delivery are to fit in the county towns of the different 
counties; by 13 Edw. 1. cap. 30. trials at ni/# prius are to 
be held before che judge of aſſize; and the authority of the 


judge at x; prius is by the commiſſion of aſſize, as is laid 


down by Lord Hor r (Salt. 454). By giving authority 


P. 172.) to the juſtices for + the county at large, to try county 


cauſes within the limits of the town, the charter of Ric. 

made the place where they ſat part of the county at large 
15 that purpoſe. Tbe trial on which the perjury was com- 
mitted was at niſi prius. 


time, part of the county. All the judge's in Queen Eli- 


zabeth's time, in the caſe reported by Popham, agreed, that 


mey might fit in the city for county cauſes, and that the 


king might, in making a ſeparate county, ſave and except 
part of the juriſdiction within it, which the county from 


which it was taken had in it before, By the ſaving in the 


charter of Ric. 3. all that appertains to, and is connected 
with, the execution of - commiſſions fot the county. The 
caſe in Popham is more materially reported by. Ander/on, 


and he ſtates, that the Judges were of opinion, that it was 


the intent of the charter, that the town of Glouceſter ſnould 


Continue, for the purpoſes mentioned in the exception, to 
be part of the county at large. It may be true, that in- 


dictments for perjury before Middleſex juries at the O 
Bailey, are laid and tried in London, but no inference can 
be drawn from thence with regard to Glauceſer. There 
may be ſome particular proviſions for that purpoſe in the 


Charters of London, which charters are confirmed by a 
7 "of parliament. Perhaps the proſecution in the preſent caſe 


might 


The whole proceedings were 
void, unleſs the Booth-hall be conſidered as being, at that 


N 
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might be in vitber county. In point of law, the Booth 
hall. was, at the time, in the county at large, apd, 1 173) 
point of fact, and local ſituation, in the county of 
city, and, therefore. the offence might be ſaid to have — 
committed either in the one or the other: 
Lord MaxsrizTp.—It ſeems to me, as at preſent ad- 
riſes, to be the better opinion, that the crime might be laid 
in either county ; but the queſtion now before us is, he- 
ther it could be laid in the county at large? The doubt 
before the Judges, in the caſe of Popham, was as Mr. 
Baldwin ſtates it (viz. whether the judges could fit in the 
city to try matters ariſing in the county at large)? But it 
is materia} to ſee how jt was ſolved. In the time of Ric. 3. ; 
the town was part of the county at large, By his charter 
| it was made a diſtinct county, but with an exception, that 
the judges for the county at large might ſtill try cauſes 
there. The king cannot by his charter give judges a power a 
to try in one county offences committed in anotner. That 
was admitted in the caſe before the Judges, as reported by 
Anderſon. But, it was anſwered, that be had continued - 
the city as part of the county at large. If this is fo, the | 
cauſe in which the perjury was committed, was tried in the 
county at large, and the witneſs was examined, and the 
crime committed in the county at large. This diſtin- 
_ the preſent caſe from that of the Ol Bailey, which 
ruck me ſtrongly ut firſt. The city of London has many = 
charters and cuſtoms confirmed by act of parliament, and 
the cuſtom of trying offences committed in Middleſex, at 
the Old Bailey, has probably been confirmed by an' 4 of 
partiatnent ! ; for otherwiſe it would be void. 
WILES, Fuſtice.—If it had not been for the caſe of 
the Old Bailey, I ſhould have had no doubt, but, with 1 P. 174.) | 
regard to that, there is no occaſion to ſuppoſe a grant or 
cuſtom confirmed by act of parliament, becauſe the whole 
Court ſeems to think, that the indictment may be laid ei- 
ther way, and, at the Old Bailey, the vſuagy has been to 1 
„ the indiẽtment in that city. 1 
ASHHURST, Jaſtice.— No argument can be drawn from 16 
the practice at the Old Bailey, unleſs we know more ex- 
actly how the caſe ſtands; there may be an act of parlia- 
ment enabling the judges to try matters there, which ariſe 
in the county of Middleſex. Here, I think, the indict- 
ment would have been good either way. The king cannot, 
without an act of parliament, give the judges a power to 
try in one N facts arifing in another. * 9 
- 


* 


* 


F. 75) 


0 
Birt v. Bar- 
low, E. 19 Geo. 


3. Poſt IX. 16.) 
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the meaning of the charter muſt have been, to continue 
the town as part of the county at large, for the purpoſe of 
trying county cauſes. 5 8 

BUuLLER, Juſtice.— I am of the ſame opinion. There 


is no way of ſupporting the judicial proceedings at Glou- 


ceſter from the time of Ric. 3. but by conſidering them as 
having been had in the county at large; becauſe I take 
the law to be clearly as my lord and my brothers have ſtated 
it. We have no authority to compel a jury to come, or to 
adminiſter an oath, out of the county where the matter 
ariſes. Therefore, the meaning of the charter muſt have 
been, to leave the place as part of the county at large. [ 
am very ſtrongly inclined to think the indictment might be 
laid in either, but, if there js a difference, I think this the 
moſt proper way. of „ | 
The defendant was this day brought yp for judgment, 
when Buller, Juſtice, read the +report of the Evidence, 


and Dunning was heard on his behalf; after which, the 


Court obſerved, that, from the ſtate of the evidence, the 
conviction appeared extraordinary, and hinted that a new 
trial would be proper. 


Dunning ſaid, he ſhould haye made a motion for that 


purpoſe, it he had thought it was competent, after ſuch 
a long interval of time ſince the conviction. U pon this, 
Lord MAN SFIELD declared, that it was ſtill competent, 


becauſe the report of the evidence coming regularly now 
before the Court, if enough appeared to raiſe an inclina- 


tion in them to think the defendant ought not to have 

been convicted, they, could only grant a new trial, or 

poſt pone for ever pronouncing judgment; for that there 

would be an abſurdity in a judgment on a conviction for 

perjury, where a fine of a ſhilling ſhould be impoſed as 

the puniſhment, 555 7, 
A new trial was awarded (a). 
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* 


+ IX. Ot other Matters reſpeſting new (+ P. 176.) 
be falt, &. 1 
9 


(13) Of Defendant's entering up Judgment againſt 
himſelf, where Plaintiff. (who had recovered a 
Verdict with ſmall Damages) would not enter up 
Judgment. N . 


AX DAL of L incoin's- Inn, moved, that inaſmuch as R 
the plaintiff had obtained a verdict againſt the de- y, E. 
fendant, and would not enter his judgment (becauſe he was 20 Jac. B R. 
deſirous of bringing treſpaſs for the ſame treſpaſs) that Nn. 6. 
the defendant might enter the judgment againſt himſelf " 
upon this verdict; ſo that he might have error, or at- 
taint; and cited a precedent, Hil. 6 Fac. B. R. hernias Dy. 194. 
re and Humbers, in covenant where the defendant 

was ſuffered to enter judgment for the cauſe aforeſaid 

zzainſt himſelf, where the plaintiff would not enter it, on 
account of the ſmallneſs of the damages; and it was ruled 


xcordingly in this caſe by Dodd and Chamberlaine, 
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(+P. 17790 IX. Of aber Patters 'eidyellivg new 
- Trials, &e 


14) Of a Halla right in Part, and wrong in 
Part, and of one Defendant being 3 guilh, 
and another acquitted, 


Parker et al. „ GATU 82 _ beth at the time of his going off, 


9 left ſome plate with his wife, who in order to raiſe mo- 
2 3am. 6r3; ney upon it, delivered it to her ſervant, who went along 


Whar med. With the defendant to the door of Mr. W/odward the 
-—> apr hand banker, and there the defendant took the plate into his 
hands, and went into the ſhop and pawned it in his own 
conven. name, gave his own note to re- pay the money, and im- 
mediately upon the recept of it, went back to the bank- 
rupt's wife, and delivered the money to her; In trovet 
for the plate, the Jury (conſidering the defendant acted 
only as a friend, and that it would be hard to puniſh him) 
found a verdict for the defendant. But upon application 
to the Court, a new trial was granted, upon the foot of 
its being an actual converſion in the defendant, notwith- 
ſtanding he did not apply the money to his own uſe. And 
upon a ſecond trial the plaintiffs obtained a verdict for the 
value of the plate. 

wy B. A difficulty aroſe upon the motion for a new 
(t p. 178.) trial, which was this. There were fother things belides 
wag in the declaration, and as to 'them the verdict pr! 
def was right; and yet a new trial muſt. be granted up- 
on the whole. But on conſideration, the Court held, 
that could be no reaſon to refuſe a new trial, for if the 
merits as to thoſe other things were with the defendant, 

it would be found for him as to them. 
But it was agreed on' all hands, that if one defendant 
be acquitted, and another found guilty, that defendant 
Sedqu.? can have no new trial. Strange pro ger” . 


| 3 In 
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In the caſe of Edic and another v. the Eaft India Com- 
pany, ante V. there were two counts in aſſumpſit, -_ 
two bills of exchange, the Jury found for the plaintift on 
the firſt count, which was right—For the defendant, up- 
on the fecond, which was wrong, and the verdict was 
ſet aſide generally, - | 
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(t P. 179.) HX. Of other Watters refpeting ' new 
+ kW. : 


(15) Where the Court is divided on Motion for a 
| new Trial. 5 


Cartlidge o. T nfs prius plaintiff had a verdict, and on a mo- 
Eyles, Bart. tion for a new trial, the Court were divided in 
Hil. 10 Geo: 2. opinion; and no rule being made, plaintiff was at liberty 
8 to ſign final judgment. —Ghapple for plaintiff; Eyre for 
on motion for defendant. „ 
new trial: plaintiff had judgment. 


chandler v. On a caſe made upon Aa point referved at the trial, 
The hundred where à verdict was found for plaintiff, ſubject to the 
of Sunning, 5 opinion of the Court; Mr. Juſtice Abney and Mr. Juſ- 
| 2 * 7 tice Birch delivered their opinions, that though plaintiff 
H. 23 Geo. 2. cannot recover the value of Bank notes of which he was 
Barnes, 458, robbed to the value of C. 960. for want of a ſufficient de- 
_ Plaintiff — ſcription thereof in his advertiſement, in the London Ga- 
notes be does rette, yet he ought to recover for what is ſufficiently de- 
not ſufficiently ſcribed, (viz.) his watch and money, value . 10, the 
deſcribe, but words of the late act being to be taken diſtributively. 


for what is ſuf- Lord Chief Juſtice and Mr. Juſtice Burnett were of opi- 
ficiently de- , | 
ſcribed he may nion, that nothing can be recovered. The words of the 
recover. late act are, That plaintiff ſhall not maintain his action, 
unleſs he deſcribes the robbers, &c. together with the 
goods and effects of which he was robbed ; twenty days 
before the advertiſement are given to the perſon robbed, 
a to recollect a particular deſcription. The party robbed 
(+ Pi 180.) ought to diſcover, + as well as he can, all the goods he 
loſt, to give light to the Hundred to take the robbers. 
The perſon robbed gets nothing by the taking; the 
public indeed are benefitted. A perſon robbed of a large 
ſum of money, probably cannot farther deſcribe it than 
that 
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that it was in gold and filver; but perhaps can deſcribe 
other particular things then loft: which he ought to do. 
The deſcription of Bank notes by numbers, * and 
ſums (which in this caſe were omitted) are highly uſeful 
for diſcovery. No two have the ſame marks. 17 plain- 
tiff, at the time of his advertiſement, had not known the 
numbers, c. but fecollected them afterwards, the ac- 
tion would lie. But on the trial he acknowledged that 
he knew them, and they were all particularly entered in 
his pocket- book at the time of the advertiſement. The 
ro bang divided, no judgment could be entered on 
e verdict. 7 
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+P. 181) f IX. Of other Matters reſpetting new 
( h 1 05 5 5 Trials, &c. yo | | 


1 (16.) Of ſetting afide Nonſuits, and 
Nonproſs's. e 


Thompſon v. IN Northumberland at the aſſizes, a plaintiff in ejed7ment 
age E e 15 * was called and nonſuited, and this entered upon the re- 
1. Sid. 164. Cord before the venire, or diſtringas, &c. was put in, and 

Nonſuit a: this appeared by the pgſtea now produced, for it is only 2 
niſi prius before nonſuit indorſed upon it, and the juſtices of niſi prius had 
ee ee not power to nonſuit, for their power is by the Habeas 
tan I Corpora, and for this cauſe the Court diſcharged the non- 


charged. a i 
| | ſuit, and gave leave to the party to proceed again. 


Temple v. An action of indebitatus aſſumpſit, for money received per 
Welds, PS SEES: ng, | | 
G. l. B. K. the defendant, to the plaintiff's uſe. | 1 
" Lncad or 10 Upon evidence, the caſe came out thus: The plaintiff 
Mod. 315. and another laid a wager ; the defendant held ſtakes; the 


Afſumpſit for plaintiff brought evidence, that he had won the wager. 


money mad and Blencotbe that tried the cauſe, being of opinion, that the 


was ers ve plaintiff had miſtaken his action; becauſe this money 
- could not at the time of the action brought, be ſaid to be 
money received to the plaintiff's uſe; ſince the defendant 
was not to pay the money, until the wager was proved to be 

1 won, — The plaintiff was nonſuited. : 
(+ H. 182.) + Tae plaintiff now moved to ſet aſide the nonſuit; be- 

cauſe occaſioned by the Judge's miſtaking the law. 

Court — Action well brought; for upon the wager won, 
the money was actually the plaintiff's, though he could 


not receive it_ before the fact was made appear. Sed ad- 


journatur. 


„be Court refuſed t ſet aſide a non prof. regularly ob- 
Bennet qui tai ned by the deſendant, againſt the plaintiff, who was 


tam, &c. v. ; | 
Smith, M. 31 Only a COMMON 7nformer, (who ſued for 2 OO, 4 
g | G * 5 , 


7 
o 
4 
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£ 10,000 upon the flatute; of uſury) though the plaintiff O. 2. B. R. 


9 


4 * 


offered to pay the coſts of ſetting it aſide. | | 
For though Lord MAxsFIETD ſeemed to think that the 


3 


caſe might, perbaps, have borne a different conſideration, 
in caſe the laineif had been the party REALLY INJURED, 


F 


mon informer, * 


x Burr. 40T, © 
A regular ! 


non prof, 


againſt a come, 


and had ſued in order to come at juſtice and reparation, refuſed to be 


for ſuch real injury; yet not only his Lordſhip bimſelf, 


Wh nas , ont is ox 
The whole Court (now * preſent) were clear and una- 


nimous, that where a MERE common informer, who ſued 
for PUNISHMENT only, had been guilty of a ſlip or miſtake, 


et aſide. 


* Mr. Juſtice 
Foſter was not 
in court, | 


which put him ont of court, and intitled the defendant to 


enter a non proſ. againſt him, they would not exerciſe their 


diſcretionary power, in ſetting aſide this on prof. thus re- 
gularly obtained, and reſtoring the mere common informer to 


an opportunity of proceeding for tlie ſake of puniſhment 


only. And they diſtinguiſhed the preſent caſe, from caſes 
of AMENDMENT; which: indeed the Court would not 


ſcruple to make, even in caſes of gui tam actions, where 


there was any thing to amend by; and which they had fre- 


| quently done, in ſome inſtances that were mentioned, or 
at leaſt hinted at, as, in t particular, the giving leave to 
charge the county in a qui tam action, on Mr. Norton's mo- 
tion, not many terms ago. Es 


(+ P. I 83.) 


Te Cob refuſed to ſet aſide a nonſuit voluntarily ſufsS Hucchinſoa 


fered by the plaintiff, and to give him leave to reply de nouo. 
He had replied, “ that the cauſe of action aroſe within tix 


Executrix, v. 


Bnce, Lair 
G. 3. B. R. . = 


years: which fact he could not prove. He wanted, 5 Burr. 2693. 


therefore, to ſet aſide the nonſuit, and reply de novo: 
which, if he had ſucceeded in, he would have replied, 


Court will 


not ſet aſide 
a nonſuit vo- 


that the writ of latitat iſſued within the fix years.” eee 


But | | | 
The Covkr ſaid, that that would make a quite new 
queſtion ; which the plaintiff had before pretermitted, and 
had put the iſſue upon quite another foot, and upon a point 
which he could not eſtablifn. 1 | 
_ Rule diſcharged. | | 
Mr. Dunning was for the motion: Mr. Wallace a- 
gainſt it. j | 
FI Robinſon v. Raley, and Alder v. Chipp, pot IX. 
21; 05 | 
Trover for a great many goods, to the value of C. 700. 


Upon not guilty pleaded, this cauſe was tried at the laſt 
| KEE aſſizes 


1 


ed, and give. 
plaintiff leave 
to reply de 
novo, ſuch a 


* 


replication as 
will make a 
new queſtion. 


Bufcall and 
others, aſſignees 
of Thickpenny. 
a bankrupt, v. 
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Hogg. M. 21 aſſizes for the county of Norfolk, before Lord Chief Baron 
2 8. 8. Parker. Whereupon it appeared on the plaintiff's evi- 

- 246: gence, by ſeven witneſſes, that Thickpenny was an inn- 
granted to Keeper; and that he not only ſold liquors to his gueſts 
plaintiff, with- ( hoſpitantibus) in his inn, but alſo ſold divers quantities of 
_ wine, rum, and brandy, by four, five, and fix gallons at 
1 * time, to ſeveral perſons living two and three miles diſtant 
| fuited. The from his inn, for them to retail out and ſell again, and 
eien, z» to had done thus for ſome years; whereupon it was inſiſted 


9 P. 184.) by the + counſel for the plaintiffs, at the trial, that this 


trading of fort of trading by an innkeeper, made him liable to a com- 


an innkeper. miſfion of bankrupt: but the Chief Baron, without hearing 


any other evidence, was of a different opinion; and or- 
dered the plaintiffs to be nonſuited, with leave to move the 


Court for a new trial, without coſts, in caſe he was miſ- 


taken in his opinion. | 
And now, upon the motion of Serjeants I bitater and 


F4fler, to (et aſide the nonſuit, the Court was clear of 


opinion, that the plaintiff ought not to have been called, 
bur the matter ought to have been more fully ſifted and 
gone into at the trial; that it not appearing to the Court 


here, what proportion Thickpenny's trade in his inn bore to 


his trading abroad and out of doors, they could not judge 
whether he was liable to be a bankrupt or not; and there- 
fore they ſet aſide the nonſuit, and granted a new trial with - 

Gut coſts. | 7 4 i 
> og Nota. It was ſaid by Jilmot, Chief Juſtice, that if 
Sed qu. . 3 

it later deter- Thickpenny's trade and profits in his inn was much larger 
minations are than his trade and profits abroad out of the inn, he ſhould 


| prone aged incline to think that he was not & liable to be a bankrupt. 


ther, which are If it ſhould come out in evidence that Thickpenny got C. o 
the moſt con- Per annum in his inn, and not 600 s. per annum by ſending. 


| fiſtem and cout and ſelling liquors abroad; he ſeemed clear in opinion, 
© a5 rg Met that he could not be a bankrupt, However, as there was 


neral evidence that he was a trader out of his inn, the 


- 


Rackham v. The plaintiff Rackham being poſſeſſed of a ſmall tene- 
—_— erg ment or cottage at Theberton, in the county of Suffolk, and 
G-B.3Wilf.z;2, an inhabitant there, and, as ſuch, claiming a right to cut 
(+ P. 185.) down ruſhes, + (without ſtint as to quantity) on a certain 
n waſte or common there, called Theberton Cammon or Home 
ing a right ts Common, and to take and carry away the ſame for his own 
cut ruſhes on a uſe; employed Rudd and Farrow as his ſervants for hire, 


common, cuts | on : f 
2 61 be, to cut down ruſhes for him there; who accordingly has 


r — not to have been nonſuited. 


rere, A ww. .am+ a... 


S S. 3. ©OaMSCDMS p =  - : 


down and mow about five or fix loads of ruſhes for the which defend- 


the defendants, who pleaded not guilty; and iſſue 


take away ruſbes on Theherton Common, he, by his ſervants, , tial 00 


uſe ; whereupon my learned brother, being of opinion that "vibes, 


And in this term, upon producing an afhdavit of the 


plaintiff had given evidence of his property in the ruſhes, 


that about a year ago he went to help the plaintiff to mow 


(ſays other Whitaker) 1 underſtand not tobe the ruſhes 


were all about the value of ten ſhillings a load. He fur- 
| ther ſaid, upon croſs examination, that the ruſhes were | 
mowed in the night, and that his uncle (meaning the 
EN | plwaintiff) 
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plaintiff's uſe, and lying and being upon the waſte or ants carry away, 
common, the defendants took, and with carts and car- nter Hes. 
riages, Carried away the ſame, and converted them to their ſuited by the 
own uſe z whereupon the plaintiff. brought trover againſt Judge 22. 
eing uppoſition that ' 
joined, this cauſe came on to be tried before my — he as EM 
Whitaker, at the laſt ſummer-aflizes held for the county of +5 maintan che 
Su all, when the plaintiff proved he was an inhabitant of action. The 
eberton, and that as ſuch, claiming a right to cut and honſuit ſet aſide. 


cut down five or ſix loads of ruſhes, and that the defendants his claim of 
took and carried away and converted the ſame to their on right 10 en; 
the evidence given for the plaintiff was not ſuſfſicient to ſup- for Judge non- 
port this action, was pleaſed to order him to be nonſuited without bearing 
upon the merits, without hearing counſel, or any evidence the defendants. 
for the defendants. _ WO A | . 


facts above, I moved for, and obtained a rule upon the de- 
fendants, to ſhe:v-cauſe why the nonſuit ſhould not be ſet 
alide, and why there ſhould not be a new trial, for that the 


and of a converſion by the defendants, and that my bro- 
ther Wbitafer ought co have left it to the Jury; and that. 
he might make his report to Mr. Juſtice Nares, + in order (+ P. 186.) 
for him to ſtate the ſame to the Court, which, at another 
wa e accordingly did, as follows: + 160 | 
- Juſtice Nares.— My brother Whitaker reports, that * The report of 

this is an action of frover for ſix loads of ruſhes, which, the Judge. 
upon the general iſſue, came on to be tried before him at _ 
the laſt aſhzes for the county of Suffolt, when the plaintiff Wm 
called ſeveral witneſſes in order to ſupport and maintain =—_ 
this action, 1 | i Ne | 

The fuſt witneſs was John Rackham, who ſwore that the 
plaintiff rented a ſmall tenement or cottage at Theberton; 


ruſhes upon the common called Home- common; but theſe 


in queition., _ 1 I 9 0 „„ ik 4 
That —— Rudd and —— Farrow mowed the ruſhes in | 
queſtion for the plaintiff, about five or fix loads, which 


F 
* 
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plaintiff) kept a hog, but no other ſtock upon N tene 


ment. 


the defendants Fefſup and Thomſon, who were farmers, 


having or claiming ſome right of common upon the place 
where the ruſhes were cut, came with their carts, and 


carried away the ruſhes which had been cut down for the 


plaintiff by Rudd and Farrow, and that all poor people bad 


a right to cut ruſhes. 1 hat this was all the nene upon 
G 

The third witaels was Fobn King, who hinges to right of 
common upon the place in queſtion, and that any one may 


(t * 187. ) cut ruſhes from + the common without ſtint at any time, 


as well as every body in the pariſh ; that every body in the 


world may cut ruſhes on the common. 
The fourth witneſs was John Wrolnoth, who fade to 


the ſame effect, that every one cut what ruſhes he enn 


a caſe proper to be left to the Jury, becauſe I conceived 
that in this action, the plaintiff ought to make a title by 


fit, and ſold them to whom he pleaſed. 


Thbe fiſth and ſixth witneſſes were Stephen Gena ind 
IVilliam Foſter, who ſwore to the ſame general right of 


common in every body to cut ruſhes on the common. 
7 * 


Upon my aſking the plaintiff's counſel if they had any 
more evidence upon any other matter, they ſaid they had 
ſeveral more witneſſes, but all to the ſame purport, with 


the laſt-⸗ 
Upon which, I thought the plaintiff had not cas out 


direct or preſumptive evidence. 


There being no direct evidence, the witneſſes who Gals 


to the poſſeſſion of the ruſhes, proved it was either ob- 


tained by flealth, or under a pretence of right of common, 
which 1 thought was illegal and void, upon which the 
plaintiff was nonſuited. This is the report of my brother 


| Ihitaker verbatim. 


Upon this report being made to the Ebutt, Serjeant 


Foſter for the defendant” ſhewed cauſe why the nonſuit 


(t P. 188.) 


ought not to be ſet aſide, by inſiſting that the plaintiff had 


not proved that he had any legal property in the ruſhes, for 


that it appeared by the report, the plaintiff had cauſed 


them to be ' mowed down, and cut in the night-time; . 


and that the plaintiff obtained the ruſhes by Aealth, or un- 


der pretence of a right of common, which Serjeant H/hit-_ 


auler, before whom ine cauſe was ried, thought = 1 
ee, 8 ega 


The ſecohd was was Wer Searle, who prong PAY | 


m- a 


DD eAeaAS SRD NCANW wp SA ee aw .ia 


Ol 


, %. „„ , TRIS 6 


legal and void ;: and therefore nonſuited the plaintiff very 
properly, he having proved no legal property in the 


Ch 4 * i S 23 
Serjeant Filſon for the plaintiff, in ſupport of the rules 
to ſet aſide this nonſuit, inſiſted that it appeared by the 
report, that ſufficient evidence was given on the behalf 
of the plaintiff at the trial to ſupport this action; 
it being proved that he was an occupier of a tenement in 
Theberton, and (as ſuch occupier) had, or claimed to have 
a right to cut and take away ruſhes from and off this com- 
mon, and that the laincidf| by his ſervants cut the ruſhes in 
the declaration, and the defendants afterwards took and 
carried them away; this he inſiſted was ſuch evidence of 
property in the plaintiff, and of converſion in the defend- 
ants, (who appear to be mere ſtrangers) that the defend- 1 
ants, if they had any legal defence, ought to have made it 2 
at the trial, and the iſſue ought to have been left to the | 
Jury, for their verdict. . _— VVV 
It was further ſaid on behalf of the plaintiff, that ſup- 
poſing, for argument's ſake, he had not any lawful right to 
the ruſhes upon the common; yet as he claimed ſuch right, 
as an inhabitant of Theberton, and gave ſome evidence 
thereof at the trial, that was ſufficient to put the defendants 
upon their defence, and to have ſhewn or juſtified by evi- 
dence, what right they had to take and carry away the 
ruſhes in queſtion, for the plaintiff claiming a right to cut 
ruſhes, had gained a property therein by cutting the ſame, 
ſufficient to have put the defendants upon ſhewiug they had 
a property therein ; but they not having +ſhewn any right (+P. 189.) | 
or property at all to the ruſhes, wrongfully took them 
away; and the plaintiff has + been improperly non- 
te nn” . Ml bw 
" The caſe of IFoadſon verſus Nawton, 2 Stra. 777. is A commoner 
ſomething like this caſe ; that was treſpaſs for taking and cannot juſtify 
diſperſing a load of fern- aſbes: the defendant pleaded that diſperſing the 


. \h fi 
he was an occupier of land in J. the tenants whereof had ere | 


right to common, and cutting fern in the locus in guo, and by a ftranger 
that the plaintiff came and wrongfully cut ern and burnt it, (the plaintiff) 
whereupon the defendant came and ſcattered it about, e eee 
prout ei bene licuit, demurrer inde.— Strange for the defend- the fern, he had 
ant cited 1 Roll. Abr. 405. pl. 5. that a commoner may a property 
juſtify taking the cattle of a ſtranger damage feaſant, or therein. | 
abate hedges, 9 Rep. 112 b. 2 Med. bs. and the diffe- 
rence is where it is the act of the lord, or the act of a 
ſtranger, Sed per totam Curiam contra, for if the plaintiff 
Ts Fo OS 
3 
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did him any damage, he has his action, but after the-plain. 

tiff had burnt the fern, and thereby converted it to his on 

uſe, the commoners had no right to come and diſperſe it; 
and judgment was given for the plaintiff; fo inthe caſe at 
dar, after the plaintiff had cut the ruſhes, they were his 
own property, and the defendants have not, by evidence, 
or pleading ſhewn any right to come and take and carry 
them away. The caſe at bar, indeed, is an action upon 
the caſe in trever, and the caſe cited in Stra. 797. is in 

treſpaſs ; but there are many caſes where a man may bave 
an action of trover or treſpaſs at his election; as if one 
takes my goods by wrong and converts them to his own uſe, 
Itcan have trover or treſpaſs againſt him, andfhull recover 

damages in either of thoſe actions. 

(t P. 190.) 480 if a man have wreck of the fea by preſcription, o. 

el by the king's grant, if goods be wrecked upon his lands, 

and another taketh them away, he who hath the wreck me 

{hall have an action of treſpaſs guare vi et armis for thus it i 

taking away, without ſeiſure thereof before, F. N. B. gc. 

2 but in the very ſame caſe he might have had trover for oth 

the goods; and ſo was the caſe of Biddulph, Eſq. v. Ather wa 

in C. B. Trin. 28 & 29 Geo. 2 Wilſon 23. The plaintiff i un! 

was lord of the manor of Lancing in the county of Suſſex ; ter 

and being ſo, was entitled by preſcription to wreck of the an 

fea thrown upon that manor, and a ſloop being wrecked and to 

thrown upon it, he brought trover againſt the defendant ma 

who had taken it away, as bailiff of the Duke of Norfoll, why 

who alſo claimed to have wreck of the fea in the tame An 

place, and ſome doubts arifing upon the evidence given at her 

the trial before Mr. Juſtice Wilmot, a ſpecial caſe was made Tho 

for the opinion of the Court upon the point of evidence not 


S 3 KS SS WSS Sers ww 


only; and no. objection was ever taken or thought of, and 
againſt the propriety of that action of trover, and judg- is.— 
ment was given for the plaintiff. 8 9 yet 


The git of the action of trover, is the wrongful de- by 

tainer of goods which are the property of another ; and title 

the gi of treſpaſs for goods, is the wrongful taking and cut 
dietaining them, ſo that wherever treſpaſs will lie for taking. for 

goods of the plaintiff wrongfully, it ſeems trever will lie for ven 

taking goods of the plaintiff wrongfully ; ſo that there is no ſtra 

very material difference between the caſe in 8tran. 777. take 

and the preſent caſe. i W 

one yy | There is a caſe in Cro. Eliz. 819. of Baſſet v. Maynard, Wer, 


W ( bi P. 191.) and in 5 Rep. 24. S. C. very tapplicable to the preſent caſe the « 
. a right to ent cited by Serjeant Hilſon; it was trover for certain loads gran 
down wood, . %%%; of 


2 
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wood; upon a ſpecial verdict: the eaſe was, Sir Thee cuts it down; 
W was ſpiſed of a great wood, and dargained and N nM 
ſold to one Cornford and bis adligns, 2s many tiges as would 10 pk wot, 
make 600.00rds of waod, to be taken by the aſſignment of yet by cutting 
Sir Thomas Palmer.--:Cornforq aſſigns over bis intereſt to thereof he gains 
the plaintiff, ' Afterwards Sir Thomas Palmer granted to vas ap, wg 5 
the defendant ſo much of his wood as would make 4000 trover lies 
cords.of wood, to be taken at the defęndant's election. — againſt a ftran- 
The plaintiff afterwards by the aflignment of Sir Thamas ger who takes 
Palmar cut down the trees in queſtion to make 600 cords z Om 
and the defendant — chem by yirtue of his grant 
took them. And it was found tbat there was ſufficient 
wood left for the defendant to take bis 4000 cords. Et fi, 
&c.—And upon this verdict it was moved, that here was 
not ſufficient title found for the plaintiff For firſt, it is 
not found that the bargain and ſale was for any ſum of 
money, nor upon any conſideration ; ſed non allocatur, for 
it is intended to be ſo, being found by the verdict. - But if 
it had not been ſo found, it might peradventure, have been 
otherwiſe; as prime Marig. Dyer 91. is.>-Secondly, it 
was alledged that this grant to the plaintiff is void; for, 
until the aſſigument made by Sir Thomas Palmer, no in- 
tereſt veſted in Cornford himſelf, ſo that he could not make 
any grant thereof over. But all the Court held the grant 
to be good: for being made to him and his aſſigns, he may 
make an aſſignee, which ſhall enyre as a nomination to one, 
who is to have by the appointment of Sir Thomas Palmer. 
And it may well veſt in him, as the intereſt alſo: and 
here he hath an intereſt before the aſſignment 4made by Sir f P. 192.) 
Thomas Palmer; inſomuch, that if Sir Thomas Palmer. will 5 
not aſſign it in convenient time, he himſelf may take them, 
and therefore he may aſſign this intereſt, as 44 Ed. 3. 43. 
is. - But admitting the grant to the plaintiff had been void; 
yet Popham ſaid that the action was maintainable, becauſe 
by the cutting down of them he had pgſſeſſion, and a good 
title againſt the defendant, and every itranger; and being 
cut down it was not lawful for the defendant to take them : 
for if one fell 1000 cords of wood, to be taken at the 
vendee's election, and afterwards the grantor himſelf, or a ” 
ſtranger, cuts down ſome of the wood, the vendee cannot 
take that which is cut down : but he ought to make his 
grant good out of that which is growing. As if effovers +-,_ 5 
were granted unto him, to be taken in a great wood, and Hog, ny 
the owner of the wood cut down ſome of the wood, the not take wood 


grantee connat take that which is cut down; but he muſt cut down by 
: 7 | | take the grantor. 
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„ K eHovers out of the reſidue; and if all be cut down, the 
"FRA he hath not any remedy, but an action upon the caſe. 80 an 
here, although the plaintiff had not a good title, yet his pla 
DE 25 having paſſeſſion of them, being cut down, ſufficeth. 7 Mn Ju 
e Gatudy and Clinch conceſſerunt. Wherefore it was adjudged * 
F for the plaintiff. | 
ole was-ſubmitted to che Court by Sende PT lon, that 
this caſe of Baſſet v. Maynard, was directly in point, or 
rather ſtronger than the caſe at bar, for it ſhews that al- 
though Baſſe had not a oo title to the wood, yet that 
having cut it down, he thereby gained poſſeſſion _ 
and a good title againſt Maynard and every ſtranger. 
the cale at bar, Rackham by cutting down the- — "a 
11 P. 193.) the common, gained poſſeſſion thereof, and a +good title 
againſt the defendants Jeſſup and Thompſon, who have ſhewn 
no title at-all to the ruihes, but appar: to be mere ſtran- 
rs. 
| Curia. A ouſtom for all the inhabitants of e 
to cut ruſhes on Thekerton Common is a good cuſtom; 
the plaintiff proved at the trial that he was an inhabitant, 
and that there was a cuſtom for every body inhabiting 
there, to take and cut ruſhes on the place in ' queſtion, 
that he (by his ſervants) having cut down five or fix 
loads of ruſhes, the defendants took and carried the ſame 
away; this is ſuch evidence of property in the plaintiff 
and converſion in the defendants, that they appear to be 
wrong doers, for they have neither by evidence or plead- 
ing ſhewn any right or title whatever to theſe ruſhes, 
and appear to the Court to be mere ſtrangers. Indeed, 
if 2 perſon hath no colour of rigbt at all to cut down 
ruſhes, or to take any other thing; ; he cannot, by cutting 
the ruſhes, er taking the thing, without any colour of 
right, acquire property therein; but in the caſe at bar 
the plaintiff proved he had a right to cut the ruſhes, that 
he did cut them, and we are all of opinion, that he 
thereby gained a property therein. As to what is reported 
by brother J/h;taker, that the plaintiff's ſeryants Tut the 
ruſhes in the night-time, and the inference drawn from 
thence, that the ruſhes were cut, or obtained by feealth; 
tne Court ſaid, that in ſummer, when ruſhes are generally 
cut, the night. -time, or very early in the morning, is the 5 
moſt proper time for that purpoſe; the Court alſo held 8 
the cales of 2 Stra. 777. and Cre. Eliz. 8 19. for good duire 
law, and ſeemed to think that the latter was a ſtronger | 


F. 194. 0 caſe than the caſe at bar: whereupon, + per totam Curian, 
| the 
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the rule was made abſolute for ſetting aſide the non- uit, 
and for a new trial; without coſts on either ſide, the. For the plead. 
plaintiff having been ee v. 1 a mere of the ings in this | 


cauſe, ſee 3 


n. nen Hunte an eee 238, 


This — an och er W bl an 45 4 Birt v. Bar- 
nal converſation with the -plaintiff's wife. It was 1 5 ak 5 
tried before-BLacksToONE, Juſtice, at the laſt aſſiaes for 162. 8. 
Kent, when, by the direction of the Judge, the 88 The Court, - 
tiff Was nonſuited- . on particu - . 

On Menday, the 26th of PAY Roy moved for rule ge 
to ſnew cauſe why the nonſuit ſhould not be ſet aſide, and permit a new 
2 new trial granted. Wedneſday, the 21ſt day of April, trial to be mor- 
was the firſt day of term, and, by the practice of this ee _ 
Court, all-new trials (in cauſes tried in vacation) muſt OCT. To an 
be moved for within four days of the beginning of the action for crim. 
term, including the firſt; fo that Saturday, the 24th of con. an actual 
April, was the laſt day for moving. However, Rous CEO way, 
having ſtated, that he had underſtood; that the four days hopy A Te 


were reckoned excluſrve of the firſt, and BLACKSTONE, gilter; and the 


Juſtice, having deſired, at the trial, that the opinion of miniſter, clerk, 


the Court ſhould be taken, the Court entertained the mo- — 


tion, which was founded on the ground of a miſdirection regiſter are not 

in point of evidence; and the rule was granted. (c) the only compe- | 
This day BuLLER, Fu/tice,' read the Judge 8 tport: . 8 

which was as follows: | 3: be ey: 3 
The firſt witneſs called by the plaintiff was Thomas perſons mar- 

Sharpe, who proved a copy of the regiſter of the pariſh of rid. 

St. Alfred; Canterbury, in hec verba—** 1767, No. 106, Vide 1 Kin 

* John Birt, Eſq; of pariſh of St. Margaret, Rocheſter, and Gough. 8 

* +co. Kent, and Harriot Champneys, of this pariſh, (+P. 195) 

married by banns, 15 December 1707, John Lynch, Ante 1x. (12.) 

* miniſter. (Witneſſes Robert Lynch, Rn Chawmpneys, (bY 

Anne Lynch, Elizabeth Lynch, 2 (a). Another witneſs, 
(Suſanna . —) was next called to prove the fact of 

adultery.— l was of opinion, that this was not ſufficient 

evidence of the marriage, but that the identity of the 

parties muſt be proved, elfe it might poſſibly be a regiſter 

of the marriage, not of the flaintiff and his ſuppoſed 


Per but of 810 other enen of the ſame name. The 


. 


(a) 1 preſume Ga names of the huſband. 3 wife were alſo 8 
ſcribed, although that was not ſtated in the report. It is W re- 
quired by wy marriage act, 26 G. 2. c. 33. . 15. 3 


„ 
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counſel for the plaintiff then ſaid. in the courſe of their 


(P. 196.) 


examination to prove the adulterous intercourſe, it would 


come out from the mouths of the witneſſes, that the plain. 


tiff's reputed wife was of the name and family of Chamy- 
neys, and that they had long cohabited together, and were 
eſteemed to he man and wife by all their friends and rela- 
tions, I till thought that the evidence, ſo opened, 
would be inſufficient, holding in conformity to the caſe of 
Morris v. Miller, reported in 4 Burr, (b) (and of which 
1 alſo had a mss. note of my own) that this was the only 
civil caſe in which proof of an actual marriage was requi- 
ſite, as contradiſtinguiſhed from acknowledgment by the 
parties, cohabitation, reputation, &c. That the 5% proof 
that could be given of an actual marriage was, by ſome 


perſon perſonally preſent at the ſolemnity, which, in my 


{mall experience, I had never ſeen an inftance of not pro- 
ducing. If it did + not appear that there were any per- 
ſons preſent beſides the miniſter“, and he was dead, per. 
haps other collateral proof might. be admitted, which 
might render probable the identity of the plaintiff and 
his wife, and the perſons whoſe marriage was ſo regiſtered, 
But that in the preſent caſe, there appeared to have been 


no leſs than five witneſſes pane at the marriage thus re- 


+ 26 G. 2. 


c. 36. 5 15. 


giſtered, which was only eſeven years ago. That the 
marriage act had directed the witneſſes to ſubſcribe their 


names to the regiſter, (+) in order to facilitate the inveſ- 


tigation of the legal evidence of marriages. And that 
dll theſe five witneſſes and the miniſter were accounted 
for, as by ſhewing them all dead, or the like, I could not 


admit leſs proof than that of ſome perſon preſent to de- 
monſt rate the identity of the parties. I accordingly non- 
Juited the plaintiff, After which, a proftor from the 
_ keclefiaftical Court, then preſent, declared openly, that 
he had been ſubpœnaed by the plaintiff to prove, and 
could prove, the taking out of a licence for the marriage 
of the plaintiff and his reputed wife. I mention this 


circumſtance, though it could be no ground of my deter- 


| mination, as it ſhews ſomething more than a bare poſſibility 


: the marriage act, ſect. 15. 


that the plaintiff and his wife were not the identical per- 
ſons ſo regiſtered as marrying by banns . 


Kempe, Serjeant, and Peckham, ſhewed cauſe. —They 


argued, that the marriage act meant to introduce ſome 


Two witneſſes at leaſt, beſides the miniſter, are expreſsly required by 


more 
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more accurate proof of marriage than what was in uſe be- 
fore the paſſing of that act. This purpoſe was exprefled 


in the preamble to the 15th ſection. It had accordingly (4 P. 197.) : | 


been enacted, by that ſection, that witneſſes ſhould .be - 
ent who ſhould ſubſcribe their names to the regiſter ; 
and the purpoſe of ſuch ſubſcriprion muſt have been to 
point them out, that they might be produced when it 
ſhould become neceffary to prove the marriage. There is 
no caſe. in the law where ſubſcribing witneſſes are necef- 
fary, and yet it is not neceflary to produce them, or, if 
they are ſhewn to be dead, to prove their hand-writing. 
The regiſter proved the marnage of two perſons of 
the ſame name with the plaintiff and his wife, bur 
could not ſhew that they were thoſe identical per- 
_ : - Po de th Hl f 
Dunning, and Raus, in * of the rule, obſerved, 
that the preamble to the ſection of the marriage act re- 
lied on, profeſſed an intention to render the proof of mar- 
riages more eaſy, and it would be a ſtrange ſoleciſm to 
contrive it ſo as to render them more difficult. It was 
admitted that the proof of a marriage was complete, and 
no cafe could be ſhewn which had determined, that there 
could be no other evidence of the identity of the parties, 
but the teſtimony of perſons preſent. Proof of the par- 
ties having been ſeen going to church the morning of the 
day mentioned in the regifter, or ſleeping” together that 
night, would furely be evidence of the identity, and fo 
would proof of their having cohabited together, from the 
time of the marriage downwards. In an action for goods 
furniſhed to a wife, evidence of cohabitation and repu=- 
tation is ſufficient. In a caſe of criminal converſation, 
ſomething more, wiz. an actual marriage muſt be ſhewn, 
This is done by the regiſter: and when that is coupled 
with evidence of cohabitation and reputation, the proof 


is complete. As the copy Fof the regiſter only was (+ P. 198.) 
es 


produced (and was all that was neceffary) the witneſſe 
could not have proved their atteſtation, even if; they had 
been called. - | I 
Lord MAxsTIEID.— From the report it appears, that 
the ground of nonſuit was an idea, that the identity muſt 
be proved by the miniſter, or ſome of the atteſting wit- 
neſſes, unlefs their not being produced is accounted for 
in the fame manner as is required in the caſe of ſub- 
ſcribing witneſſes to a deed. The counſel for the plain- 
tiff ſtated other evidence of the identity; whether ſuch as 
. would 


'F 
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would have becen ſufficient when produced (a5 that might, - 
or might not be; according to the differences ariſing from, 


the manner of ftating it) I give no opinion: but the 
Judge decided that it was neceſſary.to produce ſome of 
the-dabſeribiog witneſſes. The clauſes in the marriage act 


relative to regiſters are of infinite utility to the kingdom. 


They were meant, as well to prevent falſe entries, as to 
guard againſt illegal marriages without licenſe, or the 
publication of banns. . The regiſtets are directed to be 


kept as publick books, and accompanied with every means 


of authenticity, But beſides facilitating and aſcertaining 
the evidence of marriages, they were intended for other 
wiſe purpoſes. They are of great. affiſtance in the proof 
of pedigrees, which has become. ſo much more difficult 
ſince inquiſitions 5% mortem have been diſuſed, that it is 


eaſier to eſtabliſh-one for five hundred years back; before 


< 


the time of Gharles II. than for one hundred 5 


his reign. But this advantage would be loſt, and it 


would be very prejudicial if the act were fo conſtrued as 
M to render the proof of marriages: more difficult than for- 
5 (+ P. | 199.) merly. I take Fit for ranted, that the law ſtands as it 


did before in that teſpect, Regiſters are in the nature of 


records, and needs not be produced, nor proved by ſub- 
ſeribing witneſſes. A copy is ſufficient, and is proof of 
a marriage in fact, between parties deſcribing themſelves 


by ſuch and ſuch names and places of abode, though it 
does not prove the identity. An action for criminal con- 


verſation is the only civil caſe where it is neceſſary to prove 


an actual marriage. In other caſes, cohabitation, repu- 
tation, &c. are equally fufficient ſince the marriage act, 
as before. But an action for criminal converſation has 


a mixture of penal proſecution; for which reaſon, and 
becauſe it might be turned to bad purpoſes by perſons 


giving the name and character of wife to women to whom 
they are not matried, it ſtruck me in the caſe of Morris 
v. Miller, that in fuch an action, a marriage in fut mutt 


be proved. I ſay, a marriage in fuct, becauſe marriages 
are not, always regiſtered. There are marriages among. 


particular ſorts. of diſſenters, where the proof by a 


regiſter would be impoſſible; and Denniſon, Fuſtice, in a 


caſe of that kind which came before him, admitted other 


proof of an actual marriage. But, as to the proof of 


identity, whatever is ſufficient to ſatisfy a jury, is good 


evidence. If neither the miniſter, nor the clerk, nor any : 


of the ſubſcribing witnefles, were acquainted with the 
| married 
2 | 
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married couple, in ſuch a caſe, none of. them might be 
able to prove the identity. But it may be proved in a 
thouſand other ways: ſuppoſe the bell- ringers were called, 
and proved that they rung the bells, and came immediate: 
ly after the marriage, and were paid by the parties; ſup- . 
poſe the hand- writing of 4 the parties were proved ; ſup- (+ P. 200.) 
poſe perſons called who were preſent at the wedding-dinner, 

c. Ce. 4 WA Sn ft af x 


_ _WiuLss and AsRURsT, Fuſtices, of the ſame opi- / 


- BULLER, (gs. original regiſter is not — 
to be produced, and it is only where that is required, 
that ſubſcribing witneſſes muſt be called. In this caſe, 
the wife's maiden name was Harriot Ghampneys. Sup- 
poſe a 'maid-ſervant had proved that ſhe always went by 
that name till the day of the marriage, that ſhe went 
out that day, and, on her return, and ever fince, was 
called Mrs. Bir: ? Surely that would have been evidence 
of the identity. FFF Y T9 

The rule made abſolute (*) _ 

Upon ſhewing cauſe why the nonſuit entered in this caſe * Goodtitle ex 
ſhould not be ſet aſide, and a new trial granted, the facts dim. Robert Ed- 
appeared to de as follow: e 6 „ 

It was an ejectment brought for two tenements in the , G. 3. = 
county of Dorſet, diſtinguiſhed by the names of the Great- Cowp. 597. 
er and Leſs Tenement. The plaintiff claimed under the In cjectmen 
will of one Nicholas Edwards, dated March 12th 1750, Which graf a- 
by which he deviſed the premiſſes in queſtion “ to his recover the poC- 
wife F. Edwards, for life, and after her deceaſe to ſeſfion, the lef- 
his brother Fohn Edwards, to be at his diſpoſal : but e plain- 
jn caſe he ſhould happen to die before the ſaid F. Eu- ee 
* wards, then he gave the premiſes to his couſin Ro- feat a ſolem 
bert Ediwardi (the plaintiff) and his heirs + and affigns (4 P. 201.) 
© for ever:” and died ſoon after. Upon his death, Jahn deed under his 
Edwards entered into and kept poſſeſſion of the greater own hand, co- 
tenement during his life; and by will deviſed both the te- u that 


| f the defendant 
nements to the defendant Peter Bailey. He was poſſeſſed mall enjoy the 


| of ſeveral other premiſſes. which he deviſed to the leſſor premiſſes, and 


of the plaintiff, by the ſame will: and died in the life- allo, for further 
ume of Frances the widow, who upon the death of Niche ance: 


„ The cauſe was again tried at the enſuing aſſizes, and a verdi found, 


las 


— 


EW THIALS 835. 11. 


lar het huſband; entered into and kept poſſeſſion of the 
leſs tenement, till ſhe died. Upon the death of Foln, , 
| Per Bailey, the defendant, took poſſeſſion of the greater | 
. tenement, which Jahn during bis life had occupied. P 
Soon after, Robert, the leffor of the plaintiff, by deed of MW - 


releaſe, bearing date the 5th-of Fanwary 1764 reciting the . 
will of Nicholas, and alſo 2 will of Fobn Ea. ! 
wards the brother of Nicholas; and further, that Frances q 


the widow had ſurvived, whereby the reverſion of the 
premiſſes were become veſted in him, Robert, in fee; 7 
reciting alfo that it had been agreed that he the ſaid Ro- 60 
birt ſhould tenounce all his right, title, and intereſt in . 
the ſaid premiſſes to Peter Bailey, ibe ſaid Nicholas Ed- 

wards having no power to deviſe the ſame; he did thereby te 
renounce remiſe, releaſe and for ever quit claim to the ſaid 4 
Peter Bailey, and the heirs male of his body, all the ſaid 


premiſſes, and all his right, title, and intereſt therein; | © 
: with a covenant fot further aſſurance. . Subſequent to 8 
this releaſe, the widow died; and then Robert, the leſſor i |; 


of the plaintiff, brought this ejectment. Upon the te- Ky 

leaſe being read and proved, ſeveral objections were taken th 

to it at the trial, on the part of the plaintiff. 1. That N 

1 there was no privity of eſtate between the leflor of the th 
(+ P. 202.) plaintiff and 4the defendant, at the time of the releaſe. * 

| Doo this it was anſwered, that it was not a releaſe by way * 
of enlargement of the. eſtate, but pur mitter le droit, % 

therefore no privity was neceſſary: but this objeRion was 5 

given up. 2. That in reſpect of the leſſer tenemeht, the li 

widow being in poſſeſſion, thete was no eſtate in Peter ka 

Bailey at the time, upon which the releaſe could operate. 1 

3. T bat it was fraudulent upon the face of it, being with- th 

out conſideration; and alſo, for that the recital, telative ſuf 

to Nicholas having no power to deviſe the premiſſes was 5 

falſe; to prove which, the plaintiff in reply produced the Wl th. 

will of Jahn, the father of Nicholas, giving the premiſſes th 

| to Nicholas in ſee.— But theſe objections were over-ruled 5 
| . the Judge, who thought that as the leſſor of the 
E | intiff took a conſiderable eſtate under the will of Jahn 4 
: | Edwards, under which will the defendant claimed, he dic 
ought not to be allowed to impeach it; and according}y Ba 

directed a nonſuit. . SOR | 

Mr. Mansfield and Mr. Buller now argued in ſupport bes 

of the nonſuit, and againſt the rule for a new trial. Mr. fra 

* Serjeant Heath contra, for the rule. 5 = 


For ma 


* 
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For the defendant it was argued, that ſuppoſing the 


relea could not operate as ſuch, for want of -a ſufficient 


poſſeſſion in the releaſee at the time, yet it might operate 
as 2 grant of the reverſion. It is a ſettled rule in the con- 
ſtruction of deeds, that if ſufficient appears to ſhew the 
iutention of the party to convey, though it cannot take 
effe& in the preciſe form in which it was intended, it 
ſhall operate in the way in which it can, rather than the 
intent of the parties thall be fruſtrated. Shepherd in his 


Touchflane, 82, ſays, ** A deed +4 made to one purpoſe, (f 
may enure to another; if meant for a releaſe, it may 


« amount to a grant of the reverſion; or e conver/o.” 
do in 2 Vilſ. 75, a deed, intended for a releaſe, was held 
to operate as a covenant to ſtand ſeiſed: and the caſes there 
cited eſtabliſh the doctrine. If ſo, nothing can be clear- 
er than the intention of Robert to convey in this caſe z 
not only from the general words of the deed, but from the 
covenant for further aſſurance. But a deciſive anſwer is, 
that the plaintiff is eſtopped by, his own deed. The 
claim he ſets up is expreſsly againſt his own deed, and 
the objections made to the form of it, go to defeat it. 
No man ſhall be ſuffered to do that.— As to the objec- 
tion of fraud, becauſe the recital relative to Nicbolas is 


falſe, the circumſtances manifeſtly ſhew there was ſome 


inſtrument, though none ſuch has appeared, under which 
John Edwards was intitled, which warranted him in tak- 
ing poſſeſſion of the greater tenement, as he did, in the 
life-time. of the widow, and diſpoſing of them both at 
his death, notwithſtanding the will of Nicholas. With 
reſpect to there being no conſideration, the eſtate which 
the plaintiff took n will of John Edwards, was a 
ſufficient conſideration, for his confirming the deviſe of 
tue premiſſes to the defendant. -But if it were not, as 
the plaintiff is content to take ſuch eſtate, he ought not 
to diſturb the other deviſes in the will. Therefore upon 
every ground the nonſuit was right. | 


Lord Mansfield.—As to the objection of fraud obſerv- 


ed, there was no evidence of any fraud ; that the recital 
did not appear to be. the induRtive cauſe of the releaſe; 


and unleſs ſome inducement was ſhewn, fraud could not 


. 202.) 


t be preſumed. If any colourable evidence of fraud had ( P. 204.) 


been given, the nonſuit would have been wrong; becauſe 

ft aud in this caſe would be a matter of fact; of which 

the Jury are to judge. So if the plaintiff could have 

* ng” * of miſtale, it 2 have been equivalent 
Vol. III. | | 


to 
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to fraud. But nothing of the kind appears; and as to 


the conſideration, it might be fair enough. It depends 


upon the treaty. 


For the plaintiff as to the other point, it was contended, 
that admitting the rule laid down to be true in its full ex- 
tent, yet nothing paſſed by the releaſe in this caſe for want 

of proper operative words. There are appropriated terms 


to every conveyance: and where the word *%grant” is 
uſed, being genus generaliſſimum, if the inſtrument can- 
not take effect according to its proper form, it ſhall ope- 
rate in ſome other, if by law it can. But here the words 
are, ( renounce, remiſe, releaſe, and quit claim, which 


are the ſpecial form of words adapted to a releaſe only; 


therefore it cannot operate as a grant. And ſo is Co. Lit. 
301. A releaſe cannot operate as a grant, becauſe it is 
<< a peculiar manner of conveyance adapted to a ſpecial 
© end.” In the caſe from 2 Vilſ. 75, the word “ grant” 
was uſed; and ſo it was in the caſes there cited. But 
here there is no ſuch word, nor any thing equivalent to it, 
conſequently nothing paſſed by the deed. If not, the de- 


fendant's caſe is not aided by the covenant for further aſ- 


. 406 


ſurance; ſor that at moſt conveys only an equitable right: 
and as to its being an eſtoppel, the plaintiff is not eſtop- 
ped from ſaying any thing, but that the defendant has n 
e.. Ch Lg.” 


Lord MANSsFIELD.— The rules laid down in reſpe& of 


the conſtruction of deeds are founded + in law, reaſon, 


and common ſenſe : that they ſhall operate according to 
the intention of the parties, if by law they may. And 


if they cannot operate in one form, they ſhall operate in 


that, which by law will effectuate the intention. But an 
objection is made in this caſe, which, it is ſaid, takes it 
out of the general rule and the doctrine of the authorities 


cited: and that is, that in the releaſe in queſtion the word 


tc grant is not made uſe of. But that the intention of 
the parties was to paſs all the _ and title of the plain- 
tiff in theſe premiſſes, is manifeſt beyond a doubt. One 
thing however is deciſive. This is a fictitiaus action to 
recover the poſſeſſion. In ſuch an action, if a man has 
made a ſolemn deed covenanting that another ſhall enjoy 


the premiſſes, and likewiſe for further aſſurance, it ſhall 
never lie in his mouth to diſpute the title of the party 


to whom he has ſo undertaken ; no more than it ſhall be 
permitted to a mortgagor to diſpute the title of his mort- 
gagee. No man ſhall be allowed to diſpute his _—_ 

= lemn 
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lemn deed. Therefore qudcung* via dats, the nonſuit was 


right. It would be very idle to ſet afide the nonſuit, only + 

to ſend the party into equity, and make him pay the coſts ” 

that way. | 5 | 2-6 | 
ASTON, Juſtice.— This is the common wording of a 


releaſe : but though in the ſhape of a releaſe, if there are 


ſufficient words, it may operate as a grant. The laſt 
ground however is deciſive: it is clear from the general 


complexion and the circumſtances of this caſe, that there 


had been ſome diſpute between the parties relative to the 
wills of Nicholas Edwards, and his brother John; and that 
this releaſe was an agreement between them for the purpoſe 


of adjuſting all matters in difference: and there is a co- (TP. 206.) 
venant for further aſſurance, I think it would be extremely 


improper, after that, to let the party take a legal objection 
for the purpoſe of defeating his own ſolemn agree= . 
ment. | 


Per Cur. Rule diſcharged. 


Baldwin ſhewed cauſe againſt a rule, which had been ob- Minns v. Bar- 
tained by Shepherd laſt Trinity term, calling on the defend- ter, M. 26 Geo. 
ant to ſhew cauſe, why the judgment of uon pros, which airy ary 4 
had been ſigned in this cauſe, ſhould not be ſer aſide for ir- V. 16. 
+ oa The irregularity conſiſted in this; the plain- The defendant 
tiff had a four day rule to bring in the iſſue-roll, which ex- is bound to 


pired the 14th of June laſt : the defendant on that day == au ae I 


ſearched in the office, and the roll not being then brought the plaintiff has 
in, ſigned judgment of non pros the next day at twelve. brought in the 
This practice Baldwin contended was irregular. iſſue roll, before 


Shepherd, contra. As in fact the judgment was not ae e Jud 


ſigned till.after the roll was aCtually brought in the next pros, even 


morning, on the 15th, it was then irregular to ſign judg- though he may 


mint without making another ſearch. He contended, that een nes 

this was not like a caſe where a party puts himſelf in con- 2 privy, 47% 
tempt, as, for inſtance, where an attachment is moved to bring in the 
againſt him; becauſe there the perſon, moving for ſuch at- roll. 
tachment being once intitled to it, does not waive his right, 

by omitting to take advantage of it on the very day. But 

It is like the caſe of a plea, where if it be not put in on 


8 the day the rule expires, and the other party does not take ad- 
vantage of it immediately, the defendant may deliver his 


plea any time before judgment is actually ſigned againſt him; 


and | 
De Court was of that opinion. And it +appeari r 
| apa iy A pearing that (4 P. 207. #® 
. the plaintiff's attorney had told the defendant's attorney pf 75 1 


a.” 


L 2 | the 
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the irregularity, and had deſired the matter might be recti- 
fied, without its being brought before the Court, but that 
he had refuſed, e Ras HET 
: Rule abſolute with coſts. 5 
Sproat v. Mat- Upon ſhewing cauſe why the nonſuit entered in this caſe 


1 8 ſhould not be ſet aſide and a new trial granted, the facts, 
+ 3 v. as they appeared by the report, were as follow: This was 


182. an action by an indorſee of A bill of exchange againſt the 

Where a bill acceptor. The bill was drawn on defendant, and was 

eee e made payable — days after ſight to one Lenox or order. 

refdingin Lon- Allen, the plaintiff's clerk, ſwore that on the 24th of Sep. 
don by a con- fember 1785, he. preſented the bill to the defendant w 

| — figher of AN lived in oy for acceptance, who told him © that the 

worms, gal „ drawer had conſigned a ſhip and cargo to him and ano- 

ſented for ac- ther perſon at Briflol, but as he could not then tell 

ceptance, A, „ whether the ſhip would arrive at London or Briſtol, 

 faid, he could & he could not accept at that time;” upon which 

not then ac: Allen ſaid, that he would leave the bill upon this 

not know, whe- Condition, that in the event of the defendant's not 

ther the ſhip accepting it from the day when it was preſented, he ſhould 

hy _ are. be at liberty to note it for non-acceptance as from that 

ba ns bold. time. To this the defendant aſſented, and the bill was ac- 

er of the bill, cordingly left at his houſe, till the 8th of Oaeber, when 

agreed to leave Allen called again, in company with the plaintiff, to know 

ee eee whether the defendant would accept the bill or not, who 

| e nh on being preſſed to accept, ſaid << the bill was a good one, 


accept. On a ſe· afterwards arrived ſafe at the port of Landon, and the cargo 
many jy" 25"FM was diſpoſed of by the defendant. : 
| bill would be Buller, F.—who tried this cauſe at the laſt ſittings at 
id even if the Guildhall, being of opinion that this amounted only to a 
Hip were toll» conditional acceptance, which the plaintiff was at liberty to 
| conditional ac. Tefuſe or not as he choſe, and that his noting the bill im- 
ceptance, de- mediately after the ſecond converſation, ſhewed that he was 
pending on two not ſatisfied with ſuch conditional acceptance, nonſuited 
e Oe. „ | 
_ 45 rigged 1. his motion had been made on two grounds; 
being loſt. And I ſt. That this muſt be conſidered as an abſolute accept- 
B. having the ance. | „C 


bern ol e. ly. That even if it were a conditional one, it ſhould | 
13 pak have been left to the Jury to conſider whether the plaintiff 
” ance, precludes had precluded himſelf by his ſubſequent conduct from re- 


covering againſt the acceptor, 
Ty vin 


% 


\ 


„the acts of the 


whether the ſhip was loſt or not. 


acceptance, 
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Wilſon and Baldwin, againſt the rule, contended that himlelf from 
this was only a conditional acceptance; and it was clear Tv 


the plaintiff had conſidered it as an abſolute acceptance, ing the bill for 
he would not have proteſted it immediately for non-accept- 
ance. No perſon could explain the converſation which One 

took place between the parties ſo well as themſelves ; and abſolute accept- 


on him. After the plaintiff had proteſted the bill for non- tion of law. 
acceptance, he ought not to be permitted to ſay, he was 
fatisfied-with the acceptance. It is conclufive againſt 

him; for by noting the bill for non-acceptance, he gave | 
up the defendant altogether. Then it, ought not to have 45 
been left to 4the Jury or conſider . whether the parties had (f P. 209.) 
miſunderſtood the converſation. ES TED! | 

| Erſkine and Mood, contra, inſiſted that the ſecond con- 

verſation alone amounted to an abſolute acceptance; if ſo, 

nothing which the plaintiff did could be a waiver of it. 


The words even if the ſip were loft,” can only admit 


of one grammatical conſtruction. It is taking for granted 
that the bill would be paid, if the ſhip arrived ſafe; and 
theſe words import, that it would be paid at all events, 


Then taking the ſecond converſation as explanatory of 
the firſt, it proved that the defendant only doubted at firſt 
on the event of the ſhip's arrival at Landon; but that doubt 
was put out of the queſtion, by the ſubſequent converſation, 
when he ſaid he would accept at any rate, even if the ſhip 
were loſt; that is, even if that event ſhould take place 
which he apprehended and doubted at firſt. E 

But ſuppoſing the acceptance to be conditional, the 


event, on which the defendant was to accept, having hap- 


pened by the arrival of the ſhip at London, the only point 

to be conſidered was, whether the plaintiff had precluded 
himſelf by his ſubſequent conduct, in noting the bill, from 

having recourſe to the defendant, This might be recon- 

ciled from conſidering the purport of the bill, which was | 
payable forty days after fight. The noting of the bill was 
net for the purpoſe of proteſting it for non- acceptance, but 
only in order to aſcertain the time when it was preſented for 

At all events, if there was any ambiguity in 

the tranſaction, either reſpecting the acceptance, or the 
waver of it, it ſhould have been left to the Jury to con- 


lider, whether, +under all the circumſtances, the plaintiff ( P..210.) | 


had precluded himſelf from recovering on this acceptances 


plaiatiff prove what an impreſſion it made ance, is a queſ-, 


that it was ſo underſtood by the parties at the time; for if eee E 


non acceptance. 
Whether a con- 


3 
. 


Lord MANSFIELD, - Ch. J. —was abſent on this day, 
and continued abſent during the reſt of the term. , 
WiLLEs, F.—W hether this nonſuit was right or not, 
depends on two queſtions, „„ e 
1ſt. Whether this was an abſolute, or a conditional ac. 
ceptance? in determining which, we muſt conſider the 
two.converſations, between Al en and the defendant toge- 
ther. When the bill was firſt preſented to the defendant for 
acceptance, he ſaid, he could not accept at that time, be- 
cauſe he did not know, whether the ſhip would come to 
London or not. The reaſon of this anſwer is obvious, be- 
cauſe if the ſhip arrived at Briftol, ſhe was coniigned to 
another perſon. Then, in a ſubſequent converſation, he 
| ſaid, the bill will be paid, even if the ſhip be loſt.” 
So that he accepted on two conditions; namely, the one, 
if the ſhip came to London, in which caſe he would be en- 
abled to pay himſelf with the profits of the cargo; the other, 
in caſe the ſhip was loſt, when he would have wherewithal 
to ſatisfy the bill, he having a policy of inſurance on the 
ſhip in his hands: but he did not accept in the third in- 
22 which was in the event of the ſhip's going to 
ri/tol. Fo: 5 85 | 
| 2 Court has not of late been very nice with regard to 
what ſhall be conſtrued to be an acceptance; for though, 
formerly, it was held neceſſary, that an acceptance ſhould 
be in writing, 15 of late years, a parol acceptance has 
been d:emed ſuffièient. And indeed, at preſent, almoſt 
14 | any thing amounts to an acceptancer Therefore, if there 
= (+ P. 211.) were a doubt, +whether this was a conditional or an abſo- 
3 lute acceptance, or whether (admitting it to be a conditi- 
onal one only) the: party had precluded himſelf by his ſub- 
ſequent conduct, the whole of the facts ſhould have been 
leit to the Jury. So that I am of opinion that the nonſutr 
ought to be ſet aſide. 0 fs £ 
ASHHURST, F.—I do not concur with my brother 
I/illes, that this nonſuit ought to be ſet aſide. In the 
| caſe of a written acceptance, the acceptance ſpeaks for 
3 ' itſelf : but this being a-parol! acceptance, the conduct of 
tf * the plaintiff is deciſive againſt him. And the evidentia rei 
23 ſhews that he put the right confiruction on this tranſaction, 
1 hy procuring the bill to be noted. On the firſt conver- 
= 1 ſation, the defendant expreſſed a doubt, whether the ſhip 
ff would come to Londen, or to Briſtel; if to London, be 
would have had effects in his hands to indemnify bimſelt, 
becauſe the cargo was conſigned to him; if to Briftel, it 
5 | Was 
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was conſigned to another perſon, Then it was agreed be- 
tween the parties, that the bill ſhould be left with the de- 
fendant, with liberty to the plaintiff to note it, as from the 
firſt tender of the bill, in caſe the defendant ſhould not 
eventually accept. On the ſecond converſation, the de- 
fendant isrepreſented to have ſaid, the bill will be paid, 


« even if the ſhip be loſt.” The witneſs might have 


varied this phraſe.  _ 41 5 
But at all events, this only amounted to a conditional 
acceptance, in caſe the ſhip arrived at London, or was loſt; 
which the plaintiff afterwards waived. If the party had 
conceived it to be an acceptance, he ſhould have required that 


to be ſignifted on the bill itſe]f : then it was ſaid that the rea- 


ſon Why the bill was noted, was to mark the time from which 


* 


it was to be conſidered as accepted; but that might have 


been better effected on the bill, by accepting it as from that 


day. Then it is manifeſt that the'parties underſtood at the 
time, that the matter was left unconcluded. If fo, the plain- 
tiff is abſolutely bound by his ſubſequent act; for he proteſted 
the bill for non- acceptance; therefore, there could be no- 
thing to leave to a jury. ä | 5 
Buller J. We are now to determine on a point of law, 
which is deciſive that this queſtion ought not to have been 
left to the Jury. Whatever may have been the doubts 
formerly of what amounted to an acceptance, I conceive 
it is the ſole province of the Court to decide, whether this 
is an abſolute or a conditional acceptance. This caſe was 
proved by one witneſs, on the part of the plaintiff; the 
defendant's counſel admitted this evidence, to be true; 


but inſiſted that upon that evidence, the defendant was not 


liable in point of law. Then there was nothing to be left 


to the Jury. If the defendant had objected at the trial that 
the plaintiff's witneſs might be miſtaken in his expreſſions, 


that might properly have been left to the Jury, who are to 
decide on the credit or accuracy of a witneſs. Then, 


ſuppoſing theſe facts had been ſtated on a ſpecial verdict, 


the Court would have been bound to determine whether 


this, in point of law, was an acceptance or not. And this 


brings it to the true queſtion before us, namely, whether 
this is a conditional or an abſolute. acceptance? There is 
no ground for ſaying it was an abſolute one. It was not 


thought of at the trial; and the words of the defendant 


preclude every idea of it. Taking both the converſations 
tcogether, it is deciſive againſt the plaintiff. At +the firſt 
converſation the defendant ſaid, I do not know whether the 
ſhip will come to London, and therefore I cannot accept at 

_ preſent. 


( P. 212.) : 


PEP. 213) | 


NEW TRIALS. oo WO 
3 ; 


preſent. At that time then, he only intended to accept in 
the event of the ſhip's coming to r for mag at the fecond he 
ſaid, the bill will be paid, even if the ſhip be loſt ;” both 
the converſations therefore amount to this, that there were 
two events in which the bill would be paid, the one, if the 
ſhip came to London; the other, if ſhe were loſt. It is 
evident from what paſſed, that the defendant did not in- 
tend to accept, unleſs he had wherewithal in his hands to 
reimburſe himſelf. If the ſhip came to London, he had 
the diſpoſal of the cargo; if ſhe were loſt, he was in 
poſſeſſion of the policy. This, therefore, was a condi- 
tional acceptance ; and in theſe caſes the holder may chooſe 
whether he will be ſatisfied with it or not: but here the 
plaintiff has waived it, by proteſting the bill for non- 
acceptance. And his reaſon for noting it for non-accep- 
tance, as from the firſt day, was, that he might proceed 
againſt the drawer for intereſt for a longer time. 
Rule diſcharged. | 


Alexander v. Caſe for goods {old and delivered. 0 ; : | 
Owen, E. 26G. : 
3. B. R. Durn- 


2» _ : van copper ſhould exceed the value of the tobacco, ſome more 

> though of the latter ſhould be ſent to balance the amount. Part 
in ſact it was Of the tobacco was delivered, but the plaintiff refuſed to 
counterfeit ſend the remainder, unleſs the defendant would pay for 


ego * b gs the whole in good money. Several ſamples of this copper 


if reſcinded as were ſhewn to the plaintiff at the time of the agreement, 


to part, muſt be who ſaid it would paſs very well at Liverposl, where he 
reſcinded in 
toto. 


lived. The copper was accordingly ſent to the plaintiff, 
on the 29th of 7uly, and on the zoth of Augu/? the defend- 
ant wrote a letter to the plaintiff, refuſing to take it back, 
in anſwer to a letter of his of the 28th of the ſame 
month, complaining of the badneſs pf it, and refuſing to 
| | accept 
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accept it, It alſo appeared, that before the writing of this 


letter, the parties had correſponded on the ſubjeEt: but the 
_ coppe r was not actually returned till — 0 : : 


I be queſtion was, Whether the delivery of the copper 
was a good payment? If ſo, there was more than enough 


to balance the plaintiff's demand. Bolton, Serjeant, againſt 


the rule, inſiſted that this was not a contract for the pur- 


1 uttering bad money, which would have been il- 


, and therefore void under the ſtat. 15 Geo. 2. c. 28. 
but it was an agreement by the plaintiff to take a ſpecific 
parcel of copper, which was valid and legal. But ſup- 
poſing it otherwiſe, the plaintiff was equally culpable with 


the defendant, and as it appeared that he had ſeen. the q 75 21 5.) 


identical copper at the time of entering into the agreement, 
he ought not to be permitted to object to it now, as an 
Scott and Haywood, contra, contended that this agree 


ment was void, becauſe it was an agreement to commit an 


offence; and therefore the defendant could not protect him- 
ſelf under it, for, independent of the ftatute of the 15 
Geo, 2. it was a miſdemeanor to utter counterfeit money 
knowing it to be ſuch. + 5 N 

But ſuppoſing the plaintiff would have been bound by the 


agreement, if it had been concluded; yet it was only exe- 


cutory, for the plaintiff ſent word that he would not take 
the copper money as payment; and he kept back part of 


the tobacco which had been agreed for. If an action had 


been brought by the gefendant to compel the delivery of 


the reſt of the tobacco, he could not have recovered, be- 


cauſe there was no legal conſideration: and if the defen- 


dant had never ſent this copper in payment, the plaintiff 


could not have compelled him to perform the contract, 
which would have ſubjected him to a criminal proceſs. 
Then he ought not to be permitted to take advantage of it 
in this ſhape. ©" | 9 
This queſtion ſhould have been left to the Jury, to de- 
termine the extent of the agreement; and at leaſt the plain- 
tiff was entitled to recover that part of his debt which 
accrued previous to this contract. 
It has been ſettled, that if a contract is valid as to part, 


and void as to the reſt, the plaintiff may recover upon 
that part of it which is legal: Robinſon v. Bland, 2 


Burr. 1077. | EE 
WiLLEs, J. declared himſelf ſatisfied with the nonſuit. 
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'G F. 2160 + Asuuunsr, F. — The nonſuit-i in this caſe ought to 
ſtand; for it does not appear that the parties entered into 
this contract, knowing it to be illegal: but even if it were 
ſo, it does not lie in the pi 's mouth to take ad van- 
tage of it. | 

BUuLLER, . has been el that his i is an illegal | 
contract: there is no doubt but that an agreement to. take 
counterfeit money, knowing it to be fo, is void; but the 
fact does not come up to it in this caſe. The plaintiff did 

not agree to take counterfeit money in payment, but the 
agreement was to take ſuch copper , as was then 
+; mene een, 

Suppoſing, however, that this contract was inegal, the 
plaintiff would not ſtand in a better ſituation. He could 
never recover; for the argument of the plaintiff *s. counſel, 
in caſe an action had been brought by the defendant to re- 
cover the remainder of the tobacco, would have been 
equally applicable to the plaintiff, It cannot be ſaid that 
the ſale is good, and that the payment is bad; if it is an 
illegal contract, it is equally bad for the whole. It would 
be great injuſtice to allow the plaintiff to recover in 
this action the whole value of the goods ſold, becauſe 
that .would be permitting him to take advantage of 
a corrupt agreement, which is never allowed in. caſes 
where a party applies to the Court to ſet aſide ſuch bgreey 
ments. 

Duruferd and That was the principle on which the Court went in a 

Eaft, 1 V. 154. late caſe of Fitzroy and Gwillim (a), where they ſaid, that, 
if a party applies to the Court to reſcind a contract on the 
ground of its illegality, it mult be done in toto, and he muſt 

| not derive any adyantage under it. The parties are in par: 

(| P. 217.) delifto, and if one of them ſeek + relief, he muſt firſt do 
what is juſt; according to the principle . eſtabliſhed on 
the other fide of the hall, that he who aſks uit) muſt do 
equity. 

? 'F his nonſuit will not preclude the plaintiff from reco- 
vering the 4.23, which was owing upon a former agree- 
ment, becauſe that debt aroſe from a fair and valid tranſ- 
action: but that is no reaſon for ſetting aſide the nonſuit 1 in 
this caſe. | | 


Rule diſchar 46d. 


„ Pippet, Debt for two penaltica of J. 500 each, under the 
3-.: . ature of the 2 Geo. 2. 6. 24. for preventing bribery at 


The 


ing 
E. 26 G. 
B. R. 8 
ad Eaft, 1 V. elections. 


35» 


n * n rTEIAESS 


_ + This was tried at the laſt affizes for the county of Devon, „ InanaQion 
| before Eyre, Baron, when the plaintiff was nonſuited up- er bribery at 
| , $ an election 

on the ground that there was a variance between the pre- here che de- 


cept ſtated in the declaration, and the one which was claration ſet 


proved. 5 forth the pre- 
The declaration recited the writ to the ſheriff for the 5 x 2 


election of members to ſerve in parliament, and then pro- portreeve of a 
ceeded to ſtate, that the ſheriff made his precept to the por- borough, the 
treeve of the borough of Honiton, which concluded in theſe improper inſer- 
words, © and if the ſaid election ſo made, diſtinctly, and N e ay 
« openly, under the ſeal of the portreeve, and the ſeals of precept is not a 
« thoſe who ſhould be preſent at ſuch election, the ſaid fatal variance, 
_ «'portreeve ſhould certify to the ſaid ſheriff, ſo that the ſaid but 3 -» | 
cc ſheriff ſhould certify to his ſaid majeſty, in his ſaid ma- 5 25 
* jeſty's chancery, at the day and place aforeſaid, with- 
e out delay; remitting to the ſaid ſheriff one part of the 
c aforeſaid indentures, ſo that the ſaid ſheriff might remit 
« the ſame to his ſaid majeſty, annexed to his majeſty's 
„ writ.” The precept when produced, had not the word „ 
« if,” which the. Judge thought did not ſupport the de- (+ P. 218.) 


claration. . 


Gibbs ſhewed cauſe againſt a rule which had been ob- 
tained to ſet afide this nonſuit, FRE 

The precept ſtated in the declaration, is not proved by 
the real one, which has a perfect concluſion inafmuch as 
it contains a poſitive direction to the portreeve to proceed 
to election, and return the precept; whereas that ſet 
out in the declaration has an imperfect and conditional con- 
—_—__ oo. 8 TY 
The principle laid down in the cafe of Bri/flow and 
Wright (a) decides, that this is a legal objection. That (a) 
was an action againſt the ſheriff, for taking goods without Dougl. 642. 
leaving a year's rent. In the declaration, the particulars 
of the demiſe were ſet forth, which was held to be unne- 
ceſſary ; but the plaintiff, having undertaken to do it, and 
not proving them as ſet forth, was nonſuited. It was ſaid 
by Lord Mansficld in that cafe, that “ the diſtinction is 
between that which may be rejected, as. ſurpluſage, 
© (which might have been ſtruck out on motion) and 
© what cannot. Where the declaration contains imper- 
„ tinent matter, that will be rejected by the Court, and 
need not be proved; but if the very ground of the ac- 
tion be miſtated, as where you undertake to recite that 
part of the deed on which the action is founded, and it is 
* miſrecited, that will be fatal; for then the caſe declared 

| | a a, £2 


** 


\ 
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« on, is different from that which is proved, and you 


_ ©** muſt recover ſecundum allegata et probata.” The queſ- 


(FP. 219) 


tion then is, whether the ſetting out this precept be im- 
pertinent or immaterial? if the former, the variance in the 
declaration is not fatal, becauſe in ſuch caſe, it is not ne- 
ceſlary to prove the precept ; but + if immaterial only, as 
the plain has undertaken to ſet out that which he need 


not have done, he is bound to prove it as ſtated. Here 
perhaps it might have been ſufficient to have ſtated 


that there had been an election, and that at ſuch elec- 


tion the bribery had been committed; but the plaintiff 


having undertaken to ſet out this precept, is bound to 
prove it as ſet forth, becauſe he makes out his caſe 
through it, - 5 : 
If the inſertion of the word if?“ makes any alteration 
in the ſenſe, it is a ſufficient objection; and it is clear in 


this caſe, that it alters the ſignification of every ſubſequent 


word, by making that conditional which ought to be poſi- 


tive: therefore every word which follows zf,” in the 


declaration, muſt be taken in a different ſenſe from that in 
which they are to be underſtood in the precept. It is not 
enough to fay, that by the rejection of the word the 
ſenſe will be complete, for any perſon reading thjs record, 


would rather ſuppoſe that ſomething had been omitted in 
the concluſion, than that the word zf,”” had been impro- 
perly inſerted in this part. | = 


Lawrence and Watſon contra argued, that the declaration 
did not affect to ſet out the fenor of the precept, in which 
caſe'the variance would have been fatal ; but it only ſtated 


that the ſheriff had made his precept, by which he had given 
certain directions to the portreeve. 


| (a) 
Cowp. 229. 


(P. 220.) 


in which it is contained, becauſe it was not neceſſary to be 


The Court may not only read the declaration without 
the word %, but even without any part of the precept 


ſet forth. In the caſe of the King and Beach (a), undertood 
was written for under/{cod, in the + aſſignment of perjury, 
which was held not to be a fatal variance. If then the Court 


can ſupply a letter in order to make ſenſe, they may alſo 


reject a word for the ſanie purpoſe. For the introduc- 
tion of the word r makes the whole ſentence unin- 


_ telligible. 


In the caſe of Briſtou and IWright,” the whole of the 


contract was neceſſary to be proved, and conſequent iy the 
time when the rent was payable; but here the matter ſtated 


was perfectly unnecefiary. The mode of election, _ 
ä 


2 


Ao . 
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the return by the pprtreeye to the ſheriff, were irrelevant 
to this aQtjon, an 


which were theſe words, whereby his life was greatly 


They then cited Filſon _ Mawſon, at the ſittings 
vas an action for falſe impriſonment, and the bill of Mid. 


| batim to the end.) The bill o 


of the words, c. Sed per Lee, C. J. the objection is, 
that all the bill of Middleſex is not ſet out in the record, 


ſufficient, and there is no variance between the bill of 


againſt the defendant, in the nature of an eſcape. The Weſtm. after 
declaration ſtated a Jatitat againſt Donner and F. Doe, with 
an acetiam againſt Donner, for . 30. That a warrant was 


bigh bailiff) arreſted Donner, and delivered him to the 


3 


-— ASC 


"therefore they may be rejected as ſur- 


7 according to what was ſaid by the Court in 
riflow and Wright, with reſpect to irrelevant covenants 
in a leaſe. 15 | 55 | | 
The King and May (b) was an indictment for perjury, (b) 
committed on the trial of an indiftment for an affault, in Dougl. 183. 


\ 


« Jeſpaired of.” This laſt indictment was ſet out in the 

former, omitting the word * deſpaired;” this was Tone 

by the Court, upon,the ground that the omiſſion of that 

word made it nonſenſe; the ſame reafon therefore holds for 

rejecting this word. | N 

after Michaelmas term, 13 Geo. 2. at Weſtminfler. That 

dleſex, upon which the party had been arreſted, was ſet forth _ 

in the declaration as N that the ſheriff was com- 

manded to take A. B. (the then defendant) and Fohn Doe, 

if, &c. and them, &c. ſo that he might have their bodies 

before our*Lord the King, at . on, c. (ver- 
The + Middleſex being read, (+ P. 221.) 

was in theſe words : the ſheriff is commanded to take A. B. OE . 

and John Doe, if they ſhall be found in his bailiwick, and- 7 

them ſafely keep, ſo that he may have their bodies before, | f 

Sc. it was inſiſted by the defendant's counſel, that this 

was a variance between the bill of A:ddleſex, and the re- 

cord, and that it was not ſufficiently ſet out, on account 


but there is no occaſion to ſet it all out. The ſubffance is 


Middleſex, and ſo much of it as is ſet out in the record. 
So alſo the caſe of Hendray againſt Spencer (a), which (a) 
was an action brought by the high bailiff of Vfiminſter, Sittings at 


Mic. 1773. 


made to the high bailiff, &c. and that the plaintiff (the 


defendant, who promiſed ſafely to keep him, but after- 
wards, permitted him to eſcape, by which means the plaintiff 
was obliged to pay the money. The writ produced in. 
evidence, was againſt Donner and two others, and not 
againſt J. Doe. Mr. Mansfield, on behalf of the defendant  * 

= objected 


* 


5 4 
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was a variance; for a writ againſt Donner and two others, 

could not be the ſame as a writ againſt Donner and J. Dos. 

Wallace contra, ſaid, the only queſtion was, whether ſuch 

a writ iſſued, as warranted the arreſt of Donner, and that 

| had been proved. Lord Mansfield over-ruled this objecti- 

(+P. 222.) on, and + ſaid, this was a ſufficient writ to warrant the 

| arreſt, and that was all that was neceſſary.—Plaintiff had 

a verdict. | 8 e . 

WIIxESs, J. —I am of opinion, that this nonſuit ought 

to be ſet aſide. It is agreed that the whole precept need 

not have been ſet out; ſo that ſtating it was ſurpluſage. It 

is likewiſe agreed, that the precept is not ſet out accord- 

ing to its tener. But it is objected that the laſt clauſe of 

the precept is ſet out as conditional, inſtead of its being a 

poſitive averment. If it were ſo, the argument would have 

ſome weight: but I do not think the inſertion of the word 

if“ varies the ſenſe of the ſentence ; but, if it has any 

effect, it makes nonſenſe of a precept, which ought not 

to have been ſet out at all, therefore the Court is bound to 

(b) reject ſuch a word. The caſe of the King and Beach (b) 

Cowp. 229- applies very ſtrongly ; there the omiſſion of the letter 5, 

| did not change the ſenſe; neither in the preſent caſe does 

the addition of the word “ if,” convey a different mean- 

ing. If this word be rejected, the ſenſe is complete; and 

I think we are warranted in rejecting it by the caſe of 

Hendray v. Spencer, where though there was a variance in 

the names of the two perſons in the writ, yet enough of it 
was ſet forth to warrant the arreſt. 

I his is totally different from the caſe of Briſtow v. 

Mrigbt. There the demiſe was particularly ſet forth, 

which varied materially from the demiſe as proved; there- 
fore the ſenſe itſelf was different. 5 

ASHHURST, 7—I think the Court may, and ought to 

reject the word if,“ as ſurpluſage; for on reading the 

record, we ſee that the word introduced is nonſenſical. 

(+ P. 223.) The + Court is bound to judge according to certain and 

knbwn rules of law, and they muſt take notice, er officio, 

of what is the form of the precept. It is a matter 


ö 


of natoriety, and looking on the record, we fee tlie 
word © if,” inſerted, which is contrary to the form of 
the precept. Therefore, this is not like a matter in pats, 
which the Court can know nothing of till it comes before 


+ © This 


them, 


objected that this writ did not prove the declaration, but 
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This caſe does not appear ſo ſtrong. as thoſe of Hen- 


1 


upon contracts. In theſe kind of caſes, it is neceſſary to 


day v. Spencer, and Wilſon v. Matuſon; for the addition 
of a name was a thing which the Court could not 


poſſibly know” till the production of the writ at the trial: 
but this is what they muſt, on reading, know. to be 
wrong. Therefore I am of opinion, that the nonſuit 
ought to be ſet aſide opts Dr ts pa 


ULLER, F.—The declaration in this caſe is much 


longer than it need to have been. There was no neceſſity 
to ſet out the precept, but, being ſet forth; the queſtion 


is impoſſible for ww perſon to read this part of the de- 
claration, without 
muſt ſee by it, that the portreeve is abſalutely to certify to 


nowing what it ſhould be: every one 


is, whether the variance is or is not material? I think it 


the ſheriff, c. The inſextion of the word * if, is a 


mere miſtake. The caſe of the King v. Beach, is much 
ſtronger than the preſent. There, the Court ſupplied a 


letter to make up a word, which was — in ſetting 


out an indictment : but here, it was not nece 


ry to ſtate 


the precept at all. But it does not reſt here only: there 
are other caſes equally ſtrong, as Hendray v. Spencer, and 


Cuming v. Sibly, E. ꝙ Geo. 3: C. B. which was an ac- 
tion for bribery : there the declaration ftated the precept 
to be directed to the mayor only; but the precept which was 
proved, was directed to the +Mayor and Burgeſſes ;' and the 
only queſtion in the caſe which was reſerved for the opi- 
nion of the Court, was, whether the precept that was 
proved, ſupported the declaration? The Court of Com- 
mon Pleas was of opinion, that it did, and gave judgment 
for the plaintiff. In that caſe, there was a variance in 


>> 


(+ P. 224.) 


the perſon to whom the precept was ditected; but the 


Court was of opinion, that if it were the ſame in ſub- 


ſtance as that which was ſet forth in the record, it was 


ſufficient, unleſs the tenor was ſtated. So in this caſe, the 
variance, to have any effect, muſt be a variance of ſenſe, 
and of ſomething material. : 6 Rap 

The three principal caſes which have been argued in this 


Court of late years, are, Shute v. Hornſey (a), Briffow 
v. Wright (b), and Grant v. A/tle (e), all of which were 


ſet out the contract in the declaration; and if it be dif- 


e 
Dougl. 643. 


Dougl. 640. 


c) 


Doug]. 695. 


ferent in” any part, the whole foundation of the action bf _ 


fails, becauſe the contract is entire. 


An 
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Tris 7 Geo, 5. indiament for perjury; the objection was, that the in. 
D. R. dictment ſtated the bill in Chancery, to be directed to 
| « Robert Lord Henley, Cc.“ whereas it was directed to 


_ & Sir Robert Henley, Knight, &c.” But that objection 
| was over- ruled. n Carnie: eee eee 
(e) The caſe of Shuttleworth v. Pilkington (e), is likewiſe 


| 2 Stra. 1155. extremely ſtrong. That was an action on à bail bond, 


- The ſpecial original was returnable, coram domino rege 
ubicungue tunc fuerit in Anglid : but the word © ubicun- 

que, was omitted in the bail bond: and it was objected, 

that by the ſtatute of Hen. 6. (which was pleaded) the 

(+P. 225.) ſheriff could take no bond, but ſuch as correſponded 
| with the writ z whereas this might be to compel an ap- 
| pearance out of England, if the king ſhould happen to be 
ſo. But the Court ſaid it was ſufficient in theſe bonds, 

to ſtate in ſubflance, the deſign of the writ; and that they 

would underſtand, that by appearing before the king, was 

meant before the King in his court, and not before the king 


in perſon. And the plaintiff had judgment. 95. 
In th 


e preſent caſe, the ſenſe of the precept as ftated 
in the declaration, is the ſame as that which was proved: 
it commands the returning officer to proceed to an elec- 
tion. Therefore as this is not a variance in ſenſe; I am 

of opinion, that the nonſuit ſhould be ſet afide.  - 
Rule abſolute. ' _- , e 


- - 


Kulen, Kemp This was an action on a policy of | inſurance, which 


and others came on to be tried at the fittings after laſt Zafter term, 


againſtVigne,T. at Guildhall, before Buller, J. ho nonſuited the plain- 
26G. 3. B. R. ift 5 | W 
Durnford and titt. 


Faſt, f V. 3044 Upon a motion Fon ſet ab that r che follow- 


Money having ing facts were reported, That the inſurance was upon 
been expended goods on board the ſhip Emanuel, at and from Falmouth 


mn en ro Marſailles, warranted a Daniſh ſhip; and on the poli- 


a ſhip captured, Cy was this memorandum; ** The following (inſurance is 
was inſured by <6 declared to be on money expended for reclaiming the 


the owners up- «ſhip and cargo valued at the ſum which ſhall be de- 


OR 64 clared hereafter. The loſs to be paid in caſe-the ſb 
at Marſcilles. © does not arrive at Marſeilles, and without farther proof 


The ſhip being “ of intereſt than this policy; warranted- free from all 
e average, and without the benefit of ſalv age“ 


a — It appeared that the plaintiffs were proprietors of the 


quiſhed her cargo, but not of the Hip. That the ſhip original) 


(+ P. 226.) failed with the cargo on +board from Riga on a voyage 
ON: | % 


3 5 


3 


RS. 11, 
a the caſe of the Tr v. Lookup (d). which was an 
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Engliſh" privater. That ſentence of condemnation had 2 3 
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to Marſeilles, and that an inſurance had been effacted 4 voyage, and was 
Bremen. upon the cargo for that voyage; in the courſe of after wards loſt. 
which ſhe was taken, and brought into Falmautb, by an Pending _ 


been there obtained, which was afterwards reverſed upon be ſold, and the 
the prize having been proved to be a neutral ſhip, but <xpences of the 


te expences of procuring that reverſal were ordered Ppeal were j. 


by the admiralty court to be a charge upon the cargo. — tine 

The plaintiff's agents accotdingly paid the ſum oſ £1031. with, yet an 

145. for the expences of reclaiming the ſhip and cargo; pe of a 
and immediately procured the policy in queſtion to be ef- 1 h ne 
fected in January 1781, according to the purport of the the ſhip might 
memorandum. In the February following the ſhip ſet fail notwithſtand- 
from Falmouth. with the original cargo on board, in the OY w_ e 
proſecution of her voyage to Manſeilles; but on the 0th egg at Nr. 
of the ſame month, En her arrival there, was Cap- ſeilles: and this 
tured by « Spaniſh ſhip, and carried into Ceuta in Spain, being 2 wager-. 
where the was again condemned. ry ny, Ou 


An appeal was brought in the ſuperior court of Madrid nora any time 


which promiſing to be of long continuance. the cargo, abandon. 
uhich was of .a periſhable nature, was ordered to be ſold, 


and the proceeds to be brought into court, to wait the 
event of the ſuit. In May 1783, the veſlel was reſtored 

by ſentence of the court, and the ſurplus of the pro- 
ceeds. which aroſe from the ſale of the cargo, was paid 

to the owners, deducting the expences incurred in Spain 
in proſecuting the appeal. After all the charges paid, 
there only remained twenty- ſix rix- dollars. As ſoon as 

the ſhip was liberated, ſhe ſailed from Genta to Malaga, 
in order to refit,. and having there made the 4neceſlary (+P 247. ) 
repairs, ſet-fail for Bremen, and in that voyage was 

The inſurance made upon the cargo at Bremen has 

been paid. The declaration averred, that * whilft the 
% ſhip was proceeding in her ſaid voyage from FALMOUTH I 
* to:-MarSEILLE8, and before ſbe could arrive at Max- f 
« SEILLES, ſhe was captured by the SPANIARDS, 

« thereby the ſaid ſhip, and alſo the goods and mer- 
Te ec on board her, were totally loſt to the plain- 
ERC E 8 | 55 
Buller, J.— then proceeded to obſerve, that at the trial, - 
it was objected on the part of the defendant z Iſt. That Es "I 
this was not an inſurable intereſtz and, 2dly: That te 'I 
plaintiffs could not recover upon the policy in this form of 

declaring, for they had ſtated * loſs to have happened 


* 
1 
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by capturt; whereas, though the veſſel was captured, 
. yet, having been afterwards reſtored, ſhe: might have 
reached her deftined port notwithſtanding the capture, in 
which caſe the underwriters would have been diſcharged 
by the terms of the memorandam. And that he, being 
of that opinion, had nonſuited the plaintiffs. 

' Erſkine and Adam ſhewed cauſe, and contended that 
the nonſuit ought to ſtand, as well upon the merits, as 
vpon the validity of the objection, which had been taken 
in point of form. It is material in the firſt inſtance for 
the Court to conſider how far the averment made by the 
plaintiffs, that they are intereſted in the premiſſes, is well 
founded in point of law; for if it appears that the un- 
der-writers at Bremen were anſwerable for the expences 
which had been incurred in reclaiming the goods, in that 
E<-4 point of view the preſent contract would amount to a 

{+ P. 228 Y re-affarancr, and was conſequently fvo,. Then as to 
[the eyent inſured, which is the arrival of the Hip at 
2 Marſeilles; in order to entitle the plaintiffs to recover 
upon an averment of a loſs by capture, they ſhould have 
proved that the ſhip did not arrive there im conſequence 
of the capture; But notwithſtatiding that event, the ſhip 
might afterwards have reached her port of deſtina- 
tion. 8 „ 0 
This policy is eſſentially deſective and nugatory; for 
the ſubject matter of the inſu rance is entirely unconnect- 
ed with the event which is inſured againſt, the plaintiff 
not having infured againſt any event by which he might 
be deprived of his propetty. And whether the ſhip and 
cargo arrived or not at Marſeilles was perfectly immate- 
rial; for, if the ſhip and cargo had arrived; the plaintiffs 
could not have been reimburſed the expences which they, 
had been put to; the cargo would ſtil} only have been 
worth its original value; and if it did not arrive there, 
the under-writers at Bremen would have been liable. 90 
that it would have made no difference as to the real inte- 
reſt of the plaintiffs, whether this inſurance had been 
made upon the arrival of any other ſhip; and it is in the 
nature of a wager. „„ od | 
To entitle the plaintiffs to recover, it was incumbent 
on them at the trial to have ſhewn two things; xt, That 
the veſſel uſed her utmoſt endeavours to get to Marſeilles; 
and for this purpoſe it muſt be taken that the plaintiffs 
had a right to order the deſtination of the veſſel. :2dly. 
That ſhe was prevented from arriving there by ſome pe: 
| : : 


J 
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til inſured againſt. The event inſured againſt here, was 


declared to be for money actually expended upon the (+ P. 230.) 
goods, and therefore the increaſe is only to be conſidered 4 
as an increaſe of the original value of the cargo, and as 
if it had been under-inſured at firſt ; in which caſe it would 

' certainly have been competent to them to have covered 
the 4 
Although by the terms 
the event inſured was the arrival of the Hip, at Marſeilles, 
and not of the cargo; yet that muſt neceſſarily be confined 
to her arrival in that voyage. It could never have been the 
meaning of the parties that. the aſſurers were to be diſ- 


4 


the non-arrival of the ſhip at Marſeilles, and there is an 
averment that the ſhip was captured. If this had been a 
policy upon intereſt, the averment +that the ſhip was ( P. 22 9.) 
captured would have been good; for in ſuch caſe, where» 
ver the voyage is interrupted or defeated, the party inte- 

reſted may abandon ; but it is otherwiſe upon a wa ring 

policy; there being nothing to abandon, as the ſubj 

matter of the inſurance in queſtion is incapable of aban- 

donment; and this diſtinction was taken in Fitzgerald and 

Pale (a). Here then the plaintiffs have entered into two (a) 
inconſiſtent. contracts. As againſt the under-writers at 5 Brow. App. 
Bremen, the plaintiffs were entitled to abandon upon thg 137 

firſt of - theſe contracts, and recover as for a total loſs; for 

ſach a policy is an indemnity againſt a. particular event by 

which a loſs or damage may accrue to the thing inſured : 


\ 


but with regard to the preſent contract, the event inſured 
being the arrival of the ſhip at Marſeilles, the plaintiffs 


could not abandon, but were bound to uſe their beſt en- 


deavours to ſend the =P thither. For, if by any act of 
the aſſured, as by abando 
ſary for the ſhip to proceed to Marſeilles, . and in conſe- 


nment, it was rendered unnecef- 


quence, ſhe ſteered a different courſe, the under-writer was 


_ . Inſtantly diſcharged, Therefore, the very act of aban- 
donment, which enabled the plaintiffs to call upon the 


under-writers at Bremen, precludes them from maintain- 
ing their preſent demand. _ | 


Pigget and Baldwin, contra, argued from the clear in- 
tention of the parties, that the only object of the inſured, 


in procuring the policy in queſtion to be effected, was to 
indemnify themſelves againſt the expences which they had 
been put to in reclaiming the cargo. They had acted 
bond fide, and laid all the information which they were in 
poſſeſſion of before the under- writers. This demand is 


e of their 2 a freſh inſurance. 
the memorandum on the policy, 


M 2 charged, 
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charged, if the ſhip arrived at Marſeilles at any diſtance 
of time; every contract of that nature was obviouſly con- 
fined to the voyage intended. But if the object of the 

voyage was defeated, by any peril in the courſe of it, the 

_ continuation of it became nugatory, and the aſſured hav- 
ing in N abandoned 1 and afterwards 
ſteered a different courſe, cannot be conſidered as amount- 
ing to a deviation, for the purpoſe of diſcharging the un- 
der- writers; for the moment that the voyage was defeated, 
that event happened upon which they were liable. The 
fubſequent ſentence for reſtoring the ſhip and cargo will 
not vary the queſtion. When the veſſel was taken and 
*earried into Ceuta, it was impoſſible to forefee what ex- 
pences would be incurred; and the cargo being of a periſh- 
able nature, it was thought moſt for the advantage of all par- 
ties to diſpoſe of it: this being accordingly done, a total 

end was put to the voyage, and from that moment the de- cl 

fendant was fixed. What afterwards became of the ſhip, | 

(+P. 23 I.) was perfectly +immaterial to thefe parties. The ſale there- je 

. fore of the cargo, being the unavoidable confequence of iſ w! 

the capture, muſt have relation back to its original cauſe; 

os and then the averment in the declaration is true and cl. 

proper. 300000 1 We» N wi 

Lord MAnsFitLD, Ch. F.—The intereſt on which the gi 

plaintiff effected the policy, was money laid out in re- gr. 

claiming the cargo. The event inſured by the policy, was the 

the arrival of the ſhip at Marſeilles, If ſbe did not arrive, I ſet 

then the money was to be paid; if he did, there was an Se. 

end of the inſurance; a loſs acerued upon the cargo in 

the voyage; the under writer is ſued, and the loſs is pli 

averred in tae declaration to be by capture. The fact of the *hc 

caſe is, that the ſhip was taken by a Spaniſb privateer, but if ſta 
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Was afterwards reſtored, and in a condition to purſue her 0 
voyage, and was afterwards loſt in another voyage. lor 
The anſwers to this caſe are deciſive. cat 


Firſt, this is a wagering policy, and it is juſt the ſame, bar 
as if the event inſured, had been the arrival of any other tae 
ſhip at Marſeilles. The lofs or ſafe arrival of the ſhip did 
not alter the ſecurity. The parties were intereſted in the I ta 
cargo alone, but the event inſured, was the arrival of the dil. 
ſhip and not of the cargo. A neceſſary conſequence of bee 

this being a wagering policy, is, that the infured cannot 9 
abandon. But, even ſuppoſing it to be a policy or inte- 

reſt, it is enough to ſay, that in this caſe, the parties ne- caſe 

ver did abandon. In effect, there was only a tempor?ry Wh 24 
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pture. and though by conſtruction, à temporary cap- 
= is ſuch a - as that an aſſured upon — 2 7 | 
warranted in abandoning at the time, if he pleaſes, yet we 
muſt conſider what the truth of the +caſe was, between (t P. 232.) 
theſe parties; now this was a wagering policy, and in fuch*  * | 
caſe, there can be no abandonment. © | 
But what alone is a fatal objection to the plaintiff's 
claim is, that they did not attempt to purſue the voyage to 
Marſeilles, which it was in their power to do, after they 
left Ceuta. The circumſtance of the ſhip's having been 
captured and detained far a time, did not prevent her from 
proſecuting her reger after ſhe was liberated. Nor is it 
any excuſe, that plaintiff's could no longer control 


x her deſtination; for in wagering policies the aſſured take 
h- upan them to perform all that the owners themſelves of the 
- veſſels could have done in the ſame ſitu ation. 

tal Therefore in every point of view the plaintiffs are pre- 
e- cluded from recovering. s 


p WiLLEs, F. —I ſhall confine myſelf to the former ob- 

e- jection which has been taken, becauſe I have ſome doubts, 

of © whether the plaintiffs had not an inſurable intereſt ; for by 

e; ¶ the ſentence of the court of admiralty, the expences of re- 

nd MW claiming were thrown upon the owners of the cargo, by 

. which the price of it was increaſed; therefore I forbear to 

he give any opinion upon that ground. But on the other 

e- grounds it is clear, that the plaintiff cannot recover. In 

AS the firſt place, there was certainly a deviation, for the ſhip _.. 

e, ſet fail for Malaga, inſtead of e to Marſeilles. 

an I Secondly, the plaintiff has declared for a loſs by capture; 

in but after the capture, the policy might ſtill have been com- 

is Wl plied with by the ſhip's going to AZar/ſeilles; and therefore 

be 2 loſs cannot be ſaid to have happened by that circum- 

ut Co =) | 5 

W  AsHHURST F.—I am of the ſame opinion +with my (+ P. 23 3.) 
lord upon both points. In the firſt place, this is to be 
conſidered as a wagering policy ; and in ſuch caſe, the 

ie, party inſured takes upon himſelf to do every thing which 

er Ml the owners of the ſhip might have done; and they might 

lid have directed the ſhip to Marſeilles. It is alfo certain, 

he that the party inſuring a ſhip to any place, muſt uſe all due 

he MW diligence to further her voyage thither, which not having 

of deen done in this cafe, upon that ground alſo the nonſuit | 

ot ought to ſtand. TE 3 oY I 

e ULLER, F. —It would be a ſufficient objection in this =—_ 

e- calc, that the loſs is averred to be by capture, but as the 

ry merits have been gone into, I ſhall give my reaſons for 

re | | | _ ſupporting. 


nike fats mgm 


ſupparting the nonfuit upon theſe grounds alſo. "Policies I ' 
of inſurance are of two ſorts, either upon intereſt, or by 4 
way of wager. Where it is upon intereſt, it has been ſo- | 
lemnly determined, that it is merely a contract of indem 
nity, and therefore . to be ſo framed, that the party b 
can only recover in caſe of a Joſs really fuſtained, and to ; 
the preciſe amount of that loſs. My opinion at the tri] 

i 
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was, that the parties had it in view to in ſure a real intereſt, 

and protect themſelves by the policy. But whatever their 
intentions might have been, the Court is bound to look 

to the inſtrument, and ſee what they have done; and if 

they have not expreſſed their intentions upon the policy, k 
the Court cannot help them, and they muſt remain bound 1 
by their contract. The circumſtances of this cafe ate, 

that the plaintiffs were owners of the cargo, but were not t 
intereſted in the ſhip. They laid out the money which is 8 
the ſubje& of the inſurance in reclaiming both after a cap- ; 
ture and condemnation ; and although they were in no de- ' iſ * 
gree intereſted in the I ſhip, yet the event which they in- F 
ſured, is the ſafe arrival of the ſhip at Marſeilles. I heſe *7 
parties therefore, who were intereſted in the cargo alone, 


did not inſure that, but ſomething elſe with which they had 8 
no concern. The goods might all have arrived ſafe, and iſ f 
the ſhip have þeen loſt; and yet they would have been en- 
titled to recover on this policy as for a total lofs. And on t 
the other band if the ſhip had arrived, and the goods had bo 
been loſt, they, could not have recovered, even though they 
would have really ſuſtained a damage. The policy is not 6 
adapted to the real truth of the caſe. ' This then is a wager-' IW P 
ing policy, and that circumſtance alone is deciſive upon the t 
ground of merits. "The cafes of wager ing policies, and f 
policies upon intereſt, have been confounded in the argu- n 
ment. In the latter calc, if the voyage be loſt, it is not h 

eceſſary ſor the aſſured to proceed on with the hulk of the 8 
Niko : for they are at liberty to abandon; but then there 
muſt be an abandonment in point of fact. I herefore, in this x 


caſe, it is enough to ſay, that even if the parties could have 
abandonned, they have not done it. The plaintiffs have P 
no ground for maintaining this action, either upon the me- " 
rits, or upon the formal objetion. . 
Roule diſcharged. „ | 5 


— 


Cafe for diſturbing the plaintiff in his pew. The de- P 
fendant ſtated, that the plaintiff had a right to his a 


1 NN 


without laying it to be : appurtenant to a meſſage i in the pa- Durnford and 
- +» Eaſt, 1 V. 428. 


At the trial of this cauſe before Buller, at the laſt * ofſeflion for 
vrt aſſizes, the plaintiff did not ſet up any ; Jon under a rote 
faculty from the biſhop, to ſhew any enjoyment in reſpe& church is not a 
of +any houſe, but offered evidence of poſſeſſion for above (4 P. 235.) 
ſixty years, and would have derived a regular title from ſufficient title to 
one Chapple, to whom the miniſter and church-wardens, maintain — 8 
in the year 1711, gave their conſent i in writing to build the _ . 
pew in queſtion. > ance in the en- 


The learned J N being of opinion that this did jo 2 it; 
not entitle the plainciff to Over, directed a nonſuit, e 
which 

Belton, Serjeant, moved on a forte ny to ſet aſide on rin fa / 
three grounds, 1ſt, That no faculty was neceſſary in culty, and 
this caſe to ſupport the plaintiff's action. 2dly. That, ſhould claim i 
if a faculty was peceſſary, it might be preſumed after ſuch tion as appur- 
a lengh of poſſeſhon. 3dly. This being a poſſeſſory ac- tenant to a meſ- 
tion, mere poſſeſſion was ſufficient to maintain it againſt use in the 
a wrong der. En 1 — 

Chambrs now ſhewed cauſe, and EIN that no wad has heirs is. 
title to a pew can be derived but by preſcription, or by a bad. 
facult 

There i is no pretence for the firſt; for it was ſtated by 
10 plaintiff s counſel at the trial that the pew was built 

. 
— is any title claimed under a faculty but, 
even if there had been one to the perſon who built the 
pew, this action could not have been maintained, becauſe 
that perſon could not have conveyed his right under that 
faculty. A faculty is only to the firſt grantee, and can- 
not be nansferred by b him. A faculty to a man and his 
heirs (a) is not point of law; for a ſeat in the (a) 
church does 47 © ey rf the perſon but to the houſe. Tous. nh 

This doctrine is recognized in the cafe of Langley v. 

Chute (b), the pariſhioners, who repair the church and (b) 

the pews in it, are entitled to ſeats in the church; the oor Ray- 
power of the ordinary is merely to diſtribute the pens B 88 6. 
among theſe, and does not extend further. _ F. 236.) 

As to the poſſeſſion on which the plaintiff rations there 
can be no poſſeſſion to ſupport ſuch an action as the pre- 
ſent, but as belonging to the houſe. He was then ſtop- 
ped by the Court. 

Wood, in ſupport of the rule, Tante that the plain- 


tif in this * had 1 not a complete title as againſt the 


ordinary, 


(a) 
3 Burn, 331. 


M. 24G. 3. B. R. 
Vide | 
end of the caſe, 


» 


(+ P. 237.) 
(e) 
1 Will. 326. 
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© ordinary, but contended that it was a ſufficient title as againſt 


a wrong dar. 


* 


. 3&, No faculty was neceſſary. In Burn's Eccleſa 


_ tical Law (c) it is ſaid, if the incumbent, churchwar- 
„% dens, and pariſhioners agree that more pews are neceſ- 


LN ad it doth not ſeem that there is any neceffiry for the 
6 ordinary's interpoſition.“ Therefore the plaintiff has 


made out a ſufficient title under the conſent of the miniſ- 
ter and churchwardens in 1718, to build this pew, 


_ 2dly, But, a faculty, if neceſſary, may be preſumed, 


the plaintiff and his anceſtors having had actual pofſeſ- 
ſion above ſixty years. In Rogers v. Brooks (d), poſſeſ- 


ſion for thirty ſix years was beld to be evidence of a pre- 
ſcriptive right, though there was no evidence of a faculty 


. 


from the biſhop, and though the church itſelf had been 


rebuilt within forty years. 


3dly, There might probabl be a doubt whether the 
plaintiff had a right as againſt the minifter or the ordi- 


nary. But the defendant was a wrong doer, unauthoriſed 


by either of theſe perſons; and great 'inconvenience 
would reſult from permitting the defendant to difturb the 


plaintiff in the enjoyment of his pew ; becauſe the de- 


fendant himſelf may be evicted the next moment; and it 
would encourage a fperpetual ſtruggle for the poſſeſſion 
of the pews in the church: In Kenrick v. Taylor (e), it 
was held that bare poſſeſhon was ſufficient againſt a 


urong- doer; and that the plaintiff need not ſhew repairs 
in an, action againſt him, which would have been neceſ- 


ſary in an action againſt the ordinary, (which diſtinction 
was taken in 1 Lev. 71. and 3 Lev. 73.) and the Court 
there ſaid, that it was a rule of law, that one in poſ- 
t ſeſſion need not ſhew any title or conſideration for ſuch 
“ poſſeſſion againſt a wrong doer,” The ſame doctrine is 
laid down in Gibſ. Cod. 197, 8. with reſpect to the pur- 


poſe of this action, as the plaintiff had poſſeſſion he need 


not ſhew any title. Though in the cafe of Kenrick v. 
Taylor, it was laid as appurtenant to a meſſuage, yet that 


is not neceſſary; ſince a faculty would undoubtedly give 


a right, and that may only be to the perſon. - Beſides, it 
is ſaid in that caſe in Wilſen, that it is not neceſlary to 
prove a title as againſt a wrong doer: now if it be not 
neceſſary to prove it at the trial, it is not neceſſary to al- 
ledge it in the declaration; for the plaintiff need on)y 
alledge that which he is bound to prove, 1 


ASHHURST) 


\ : : 
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_ - ASHHURST, F,—In an action againſt a wrong doer, 
poſſeſſion may perhaps be prima facie a ſufficient title, 
and it is not neceſſary to ſet forth ſo ſtrict a title as in an 
action againſt the ordinary. As in the cafe in Wilſon, 
where it was faid, that laying the pew to be appurtenant 
to a meſſuage was ſufficient; that muſt be taken to be 
legally appurtenant, which can only be by preſcription, 
or by a*faculty, | 
But a bare poſſeſſion can never give a right, becauſe 
every pariſhioner has a right to go into the church. And (+ P. 2 8.) 
e 5 i T 3 
therefore it is the plaintiff's own fault if he does not 
gain to himſelf a complete title to a pew, which he may 7 
do, either by applying to the ordinary for a faculty, or to 
the miniſter or churchwardens to allot him a ſeat in the 
church. But if the plaintiff will not take the trouble of 
applying to the ordinary for a faculty, or to the miniſter | 
or churchwardens to allot him a ſeat, he cannot maintain 
this action, though againſt a wrong doer ; becauſe he has 
not ſet forth that the pew is appurtenant to a meſſuage in 
the pariſh. If bare poſſeſſion were allowed to be a ſufficient 
title, it would be an encouragement to commit diſorders 5 
in the church; for diſputes would frequently ariſe re- — 2 
ſpecting the poſſeſſion. 5 1 * 
BorrER, 7. — This is an action on the caſe, and not an 
action of treſpaſs. Treſpaſs will not lie for entering into 
2 pew, becauſe the plaintiff has not the excluſive poſſeſ- 
ſion; the poſſeſſion of the church being in the parſon. 
The word «© poffeflion”” muſt always be underſtood, ſe- 
.cundum ſubjectam materiam: therefore in an action on the 
caſe for diſturbing the plaintiff in his pew, for which 
treſpaſs will not lie, the plaintiff muſt prove a right either 
by preſcription, or by a faculty. I do not go the length 
which the defendant's counſel went, in ſaying that a 
faculty only extends to the firſt grantee; for if a faculty 
be annexed to a meſſuage, it · may be transferred with 
the meſſuage to another perſon. | And therefore if the 
_ plaintiff. had declared for diſturbance in a pew as annexed 
to a meſſuage in the Pariſh; ſuch a right would have been 
colourable, and againſt a wrong doer would have been 
ſufficient. . A pew may be annexed to an houſe by a fa- 
culty, tas well as by preſcription, for the latter ſuppoſes (JP. 239.) 
a faculty, I have lately feen a faculty for exchanging : : 
ſeats/in a church; after ſtating that A. in right of a par- 
ticular houſe in the pariſh had immemorially a right to a 
certain pew in the church, the ordinary gave his conſent 


> | — 
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to exchange it for another; but ſtill each was annexed to 
the houſe. There cannot be a gift of a pew to a man 
without a faculty; it was ſo ſaid in the caſe of Rogers v. 
(a) Videat Brooks, (a), in which caſe it was laid as appurtenant to an 


Ac end of the ancient meſſuage. It was alſo ſaid in the caſe in * 799 


that it mutt be laid as appurtenant to a meſſuage. 
there never / exiſted a caſe before the preſent, where the 


2 


plainuffs attempted to make out a title to a pew, without 


| laying it to be appurtenant to a mefſuage. ; 


A faculty of a pew to a man and heirs is not good; ſo 


(b) x Burn's of an aiſle in the church. And Dr. Burn ſays (b), ** No 


new grant by a faculty from the ordinary to a man and 
„ h:s heirs; but the aiſle muſt always be ſuppoſed to be held 


in reſpect of the houſe, and will always go with the. 
houſe to him that inhabits it.“ 12 Co. 106. 2 Keb. 92. 


2 Bulſt. 150. 1 Sid. 88. Therefore I am of opinion that 
this nonſuit was right. 1 . 


Rule diſcharged. 


(a) Rogers v. This was an aQion on t2e caſe tried at the ſummer aſſizes 
Brooks & Wife, at Exeter 1783, before Perryn, B. when the Jury found 
NI. 248.3. B. R. a verdict for the plaintiff, damages 14. | mr 


A legaltitle The declaration ſtated, that the plaintiff was poſſeſſed. 


to a pew may be 


preſumed after Of an ancient meſſuage in the pariſh of Biddeford, and 
(T P. 240.) that he had, as fappurtenant is that meſſuage, the uſe and 

_ thirty ſix years GCCupation of a certain pew in the church in Brddeford ; 
poſſeſſion. and that the wife of the defendant ſat in the pew, and 


prevented him from enjoying it, Sc. | 
Mea the general iſſu e 


At the trial, notice to the defendant's wife not to ſit 


there was proved. Several witneſſes ſwarg, that above 
forty years ago this was an open pew; that about that 
time the church was pulled down; and the rector and 


churchwardens, after the- church was rebuilt, put the 


Zlinch: family (under whom the plaintiff claimed) into 
poſſeſſion of the pew, which they had enjoyed. uninter- 
ruptedly ever ſince, till about two years ago; when the 


detendants (who claimed under another meſſuagę in the 


pariſh, called the Minxford eſtate) began to moleſt them. 
That about thirty- ſix years ago, the plaintiff. put a lock 
upon the door, and lined and matted the pew. That ſoon 
after the rebuilding of the church, a woman got over the 
pew, as if to claim for the Winxford family, but ſhe was 
turned out by the Hliach family, 5 0 
8 . : | ang 


ut- 


Eccl. Law, 316. title can be good either upon preſcription, or upon any 


\ 


p39. 11. NE Ww - T A1 A1 86. 


One witnefs for the defendants fwore, that the Hs. 
zy family ſat in the pew for thirteen years after the re- 


building of the church ; and ſhe and other witneſſes ſwore 


as to the pew's being common. 


The Judge told the Jury that, after ſo long a poſſeſs - 


ſion as thirty-ſix years, they might preſume a legal title 
in the plaintiff, The Jury without heſitation found a 
verdict for the plaintiff. | | : 

Motion for a new trial on the ground that there was 
no evidence to be left to a Jury; becauſe. from the plain- 


tiff's own witneſſes it appeared that the ſeat was com- 
mon forty years ago; and that they had proved a gift 
from the rector and churchwardens ſince the rebuilding 


(tP. 241.) | 


of the church. This evidence it was contended, de- 


ſtroyed the plaintiff *s title which he claimed by pre- 
ſeription. 


After argument by -Greſe Serjeant, and Fanſhaw aganiſt . 


the rule, and Morris and Kirby, Serjeant, in ſupport 
n | FE 

Lord MAansFIELD ſaid—T he queſtion in this caſe is, 
Whether there was any evidence at all to be left to the 


ally belonged to the houſe which he poſſeſſed. The defendant 
has ſet up a joint title in right of the houſe enjoyed by him- 
ſelf and another perſon. The plaintiff in ſupport of his 
claim proved, that he was put in poſſeſſion of this pew by 


Jury ? | | „ 
be plaintiff's title to this pew is, that it has immemori- 


the rector and church-wardens thirty-ſix years ago. The 


queſtion is, Whether this act of the rector was to give 
poſſeſſion under an old immemorial right, or in conſequence 


of a neto gift? There are ſtrong reaſons to induce us to 


ſuppoſe it was not a gift; they would not make a gift of 


that which other people claimed. A gift cannot be made 


without a faculty, and there is none in this caſe. 
The 


tions requires as a bar in certain caſes. / 


inxford family have acquieſced far thirty-ſix years, 
which is almoſt double the time which the ſtatute of limita- 


 WiLLEs, J. Ißt is obſervable that an attempt was made 
to diſturb the Blinch family in the enjoyment of their pew 


ſoon after the rebuilding of the church; but their right 
has been acquieſced in ever ſince. | 


| + One of the defendant's witneſſes ſwore falſe, in ſaying 
that the Ninxford family ſat in the pew thirteen years aſter 


the church was rebuilt; for the church has only been 


built 


* 


(P. 2420 g 


Churchill v. 


G. 3. B. R. 
Durnford and 


Where the 


ed upon was, 
that the de- 
fendant ſhould 


tallow at 48. 
per ſtone, and 
the contract 
ed was, 


ſtone, and ſo 
much more as 


theplaint iff paid 
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was held a fatal 
| Variance. 


built forty years, and the Blinch family are proved to 
_ ſat there thirty-fix years without interruption. 

It is very common ben a church is rebuilt, to leave the 
adjuſtment of the pews to the rector and church-wardens ; 


Eaft, 1 V. 447. 
contract declar- 


|. deliver to the 
plaintiff all his 


that the defend- 
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F * 
* 


ave 


and thus I ſuppoſe the plaintiff got his pew at the adjuſt- 
ment in right of his meſſuage. But after ſo long a poſ- 
88 I would preſume any thing in favour of the 
Pier Curiam®, rule diſcharged. | 


This was an action upon the caſe, trial before Eyre, 


Baron, at the laſt ſummer aſſizes at Oxford, in which the 
Wilkins, M. 27 plaintiff declared upon a ſpecial agreement, to buy of the 


defendant all the fat and tallow which the defendant ſhould 
have to diſpoſe of for twelve months, ſrom the 31ſt of July, 
1784, at the price of 4s. per ſtone. There was a ſecond 
count, ſtating the agreement to be, to deliver the fat or 
tallow at the price of 4s. per ſtone, and two gallons of 
gin to be delivered at Chri/tmas, with general counts. 

The agreement proved was, That the plaintiff was to 
give 45. per ſtone, and if he gave any other perſon mare, he 


was to give the ſame to the defendant. Upon which Eyre, 


Baron, being of opinion, that this -was a material vari- 
ance, nonſuited the plaintiff. | 


- Plumer ſhewed cauſe againſt a rule which had been ob- 
(+ P. 242.) tained for ſetting this nonſuit aſide. In order to maintain 


ant ſhould deli- this action, the plaintiff ought to have ſtated in his declara- 
ver it at 45. per 


tion the entire contract; but he has omitted to ſet forth a 


moſt eſſential part, namely the whole conſideration of the 


promiſe, which is now only partially ſet forth. Whether 


to any other it would or would not have been neceſſary beſides to ayer 
perſon. This 


performance, that is not at preſent material to be conſi- 
dered. If it had been ſtated generally that the defendant 
undertook to deliver to the plaintiff all his tallow, without 


expreſſing any conſideration at all, it would have appeared 


to be nudum pactum, and therefore void. Then, if it was 
neceſſary to ſet out ſome conſideration, it muſt be equally 
as neceſſary to ſet it out truly; for if the conſideration 
proved is different from that whieh is laid, it is @ fatal 


variance. s The declaration ſhould have ſtated the Whole 


conſideration, and then have averred that the plaintiff was 
ready to have paid the 4s. per ſtone, and ſo much more as 


he had given to any other perſon, that would have been « 


« * Buller, J. was abſent, 
| q 


ſubſtantial 


plain- 
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ſubſtantial defence for-the defendant, which upon, this oc- 
caſion he was precluded from going into. | . 85 
As to Ughtred's cafe (a), the diſtinction there taken was _ ©) 


between conditions precedent and ſubſequent, and what 


was neceſſary to be averred ; but that caſe does not ſay that | „ 
it is not requiſite to ſet out the whole contract. In Cre. 2 


Eliz. 888, where the declaration, after ſtating, that in con- 


ſideration that the plaintiff would pay a ſum of money, the 
defendant undertook to ſurrender a leaſe, only averred a 
tender of the money, without going on to ſay that it 
was either refuſed or accepted, the averment was held 
ill. | . 5 
 +Bower and Abbot contra. The queſtion is, Whether - cM 
this is a disjunctive contract? Tres enough ſet forth in (FF 24408 5 
this contract to ſhew the plaintiff's title, and that is all 
that is neceſſary. There was no precedent condition. 
1 Lutw. 249. Doctr. Pl. 91. Where two conſiderations 
are in the alternative, the party who is to perform it is at 
liberty to elect, and need only ſet forth ſo much as gives | 
him a right to ſue. In Laton v. Pearce (a), the plaintiff, 8 
who ſued for a penalty under the lottery act of 17 G. 3. N 
c. 46. declared as upon an abſolute agreement for C. 20. 

The fact was, that the contract was in the alternative, 

either to take C. 20. or an undrawn ticket in the lottery; 

but the election was in the party ſued. There Lord Manſ- 

field ſaid, that if the option bad been in the plaintiff, and e 
he had elected to take the C. 20. the contract would have | 
been ſufficiently ftated, becauſe he would thereby have 

converted the agreement into an abſolute contract for the 

payment of the money; and then the other part of the al- 

ternative in the original bargain would become ſurpluſage. 

Here it was in the power of the plaintiff to elect whether 

he would give more than 4s. per ſtone to any body elſe; 


and having elected, he reduced the contract to a certainty ; 


and then the whole is ſet out, and there is no ſubſtantial 
variance between the contract laid, and that proved. If » 
2 contract is variable upon a contingency which does not ; 
happen; the original contract becomes abſolute. 8 

This caſe may be conſidered in another view. The 
contract in effect is, that the plaintiff will buy of the de- 
fendant all the tallow at a certain price, provided that, if 
be gave more to any body elſe, he would give the ſame to 
the defendant. I hen how is the +defendant precluded by 


ö : ae, 


. 1 


0 P. — 13 


a: 


- 


this declaration from entering into the nature of his de. 
fence? It is enough for the plaintiff. to ſhew that part of 
the contract which he is to perform, and upon the trial 
the defendant may take advantage of the proviſo by way of 
defence. 

4s to the caſes which make a diſtinction between con- 
ditions precedent and ſubſequent, they are not applicable 
to the preſent; for here nothing more was to be performed 
by the plaintiff. He could not have proved that he had 
not paid more than 48. per ſtone to any other perſon; there- 
fore it was not neceſſary to alledge it, becauſe j it would have 
been averring a negative, 

ASHHURS1 r, F.— This nonſuit is proper. It was in- 
cumbent on the plaintiff to ſtate his caſe; truly. But the 
contract, as ſtated, is different in ſenſe from that which is 
proved. For a contract, that the defendant ſhall deliver 

-all his tallow at a particular price, is not the ſame as a 

contract, that he ſhall deliver it at that price, or at 4 

greater, on. the happening of a particular event. The 

plaintiff ſhould have ftated the whole, and then have 
' averred that he had not given more than 4s. per ſtone to 

any other perſon, and that he was ready te have paid 
that ſum. 


As to the caſe of Laton and Pavers it does not appear o 


me to contradict that principle. 
 BuLLER, J. —I with to have an opportunity of looking 
into the caſe of Laton and Pearce, before I finally decide 
| this. But laying that out of the queſtion for the moment, 
(for I think it will not be found to apply) this caſe admits 
of no difficulty. 
＋ This is an action on a ſpecial agreement, The agree- 
ment is the giſt of the action, therefore it muſt be {tated 
truly. And this does not claſh with the principle drawn 
from the caſes cited by the plaintiff's counſel, which ſays 


that the plaintiff need not ſet forth different parts of an 


agreement which are not efiential to the right of action; 
for here the contract proved is different in ſubſtance! from 
that which is alledged. For the declaration fates, that 
the plaintiff was at all events to pay only four foullings, 
Whereas the contract proved was, that he was to pay / 
much, or ſomething more, as events might happen. hey 
differ therefore in this reſpect; the agreement ; ſtated in 
the declaration is for a particular price, abſolutely, whereas 


that proved is for the ſum ſtated in the declaration, or /ome' 
« 


This 


other price conditionally. 
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This is not the caſe of an alternative contract; where 
the party has his option to do one thing or another, but it 
depends upon a contingency; becauſe according to ſome 
future event it is a contract for a greater or leſs ſum. 
Therefore the term alternative is improperly uſed here. 
Neither is this like the queſtion in Ughtred's caſe. But 
the queſtion here is, Whether the plaintiff muſt not ſtate a 
contract as abſolute, when, whether it is abſolute or con- 
ditional, depends on the event of another fact. | 

I will look, however, into the caſe of Laton and Pearce, 
and if it makes any difference in my opinion, I will men- 
tion this caſe again. 5 

N Rule diſcharged, 


Te +On the next day, Buller, J. ſaid, that the caſe of Laton AP. Gas 
and Pearce was rather againſt the plaintiff than other- f 247. 
wiſe: for the Court, in that caſe, held the variance to be 

fatal. But he obſerved that was an alternative contract. 


This action, which was brought againſt the defendant Buckley v. 
upon the 11 Geo. 2. r. 19. . 12. for ſecreting an eject- Buckley, E. 
ment, was tried at the laſt Leiceſter afſizes, before Heath, ans 2 pa 
J. when the plaintiff was nonſuited. It appeared that in Eaſt, x V. 647. 
1785, the premiſſes being in mortgage, and the mortgage A tenant to a 
forfeited, the defendant (who was tenant to the plaintiff) nortgagor, 


had agreed, in a converſation which he had with the at- OS | 


torney of the mortgage, to attorn to him from that time; of an cje&mens Þ 


but the attorney, not thinking the promiſe ſufficient, de- brought by the 
livered to the defendant an ejectment in April 1785, in- EIN 3% 
forming him at the ſame time, that it was only for the {005 en 28. 

8 * tornment, is not 


purpoſe of procuring a written attornment, and that it liable to the pe- 


would not be proſecuted further; in conſequence of which, nalties of the 11 


the defendant actually attorned to the mortgagee. He gave 200m Ss 
no notice to the landlord, either of the ejectment or of the ing cjeaments. 
attornment ; for omitting the former of which, this action 

was brought. The learned Judge being of opinion that * 

this caſe did not come within the ſtatute, nonſuited the 

plaintiff; which nonſuit, | | | 

* Balguy now moved to ſet aſide; contending that the ſecret- 

ing of this ejettment was productive of ſome of the incon- 

veniencies which the act intended to remedy, becauſe by 

theſe means the mortgagor had been prevented applying to 

this Court to ſtay the proceedings + of the ejedtmient on ＋ P. 248.) 
paying. the principal, intereſt, and coſts. 9 2 FS 


! 


4 


Tie Covart. however were of opinion, that this caſe 


did not come within the ſtatute; for that it only extended 


to caſes here ejectments were brough t which were incon- 


ſiſtent with the landlord's title. They obſerved likewiſe 


that the ejectment was brought for the purpoſe of compell- 


ing the tenant to attorn to the mortgagee, which the act 


reſsly permitted him todo. 


* 


Smith v. Chef- Indorſee of a bill of exchange againſt the acceptor, —lt 


ter, E. 27 G. 3. appeared at the trial before Buller, J. at the laſt fittings at 


B. R. Durnford IWefiminſter, that when the bill was accepted, pe 
5 pted, there were 
—T— ett ſeveral indorſements on it. But the plaintiff, not be- 


In an action ing able to prove the hand-writing of the firſt indorſer, 
against the ac was nonſuited. tk . 


. e ances, on account of the difficulty and inconve- 
| nience of proving the hand-writing of the firſt indorſer, 
who may be unknown to the holder. xt | 
- *ASHHURST, F.—The law has been otherwiſe ſettled; 
and if it were not ſo, there would be no difference in this 


(T P. 249.) reſpeR, between bills + payable to order, and thoſe payable | 


to bearer. And it would open a door to great fraud. 


BuLLER, F.—T his point was much conſidered in a late 


caſe before this Court, when they were perfectly clear, 


that an indorſee of a bill of exchange, in an action againſt 


the acceptor, was obliged to prove the hand- writing of the 

F firſt indorſer. For when a bill is preſented for acceptance, 

the acceptor only looks to the hand- writing of the drawer, 

which he is afterwards precludgd from diſputing ; and it 

. is on that account that an acceptor is liable, even though 
the dill be forged. — | 

_ Grose, F.—This matter appears extremely clear; for 

a bill of exchange is no payment to the perſon in whoſe 

favor it is drawn, unleſs it is indorſed by him. Op 


. 


. * F + 
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„The writ was in fact ſued out on the 24th of January 


" 


wy 
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In this action againſt the defendant for negligence as an Green v. Ren- 
attorney, the declaration ſtated, that the plaintiff's inteſ- ng" 27 G. 3. 
tate had retained the defendant to proſecute one John _, Ow * 


Schultze for {. 625, due on a bond; and that the defendant 656 
had promiſed diligently to proſecute the ſaid ſuit, c. It In an action 


then ſtated that afterwards, to wit, on 24th of January againſt the de- 


1785, the defendant ſued and proſecuted a bill of Mid- CEN 
115 returnable on Monday next, after fifteen days of St. torney, in not 
ilary, and delivered it to the ſheriff, who made his pre- proſecuting a 
cept, under which Schultze was arreſted, and detained by ons: af os 
him, till the ſaid Schultze afterwards and before the return Tm the 
of the ſaid precept, to wit, on 31/7 of January in the year return of the + 
gforeſaid, was in due manner committed to the cuſtody of writ on which 
the marſhal, &c. that though the ſaid defendant, whilſt the e debtor was 
ſaid Schultze was in cuſtody, &c. to wit, in Eafter + term (+ P. 2 50.) 
in the year aforeſaid might, and ought to have obtained and arreſted being 
ſigned a. judgment againſt the faid Schultze for the ſaid per dee a 
debt, yet the defendant well knowing, &c. did not truly 284 te it it. 
and diligently proſecute the ſaid ſuit, c. and did not then, ſelf appearing 
or at any time whatſoever, obtain or ſign any ſuch judg- to have been re- 
ment therein ; by reaſon whereof the ſaid Schultze after- pa on en 
wards, to wit, on the 4th of November 1785, was in due 855 Lee e 5 
manner ſuperſeded and diſcharged, the ſaid debt being be a fatal vu- 
| | DINE lance, eve 92 
wholly due and unpaid. 8 the Gy 
of the return 


1785, but by a miſtake it was indorſed on the 24h of was alledged in 
anuary 1784. At the trial of this cauſe before Buller, J. che declaration 
at the laſt ſittings at Meſiminſter, on the production of the under avidelicet. 
writ, it was objected that there was a material variance be- 
tween pe writ and the declaration, the writ itſelf appearing 
on the face of it to have been ſued out in January 1784, 
but that was over-ruled; but the learned Judge being of 
opinion that the return of the writ was material, and 
there being a ſimilar variance in that reſpe&, nonſuited the 
plaintiff, „ | 
- Gibbs now moved to ſet aſide this nonſuit, contending, 
that as this was an action againſt the defendant for negli- 
gence in not proſecuting a perſon to judgment, it was 
equally immaterial when the writ was returnable, as when 
it was ſued out. That the damage to the plaintiff, which 
was the gift of the action, was preciſely the ſame, at what- 
ever time it was returnable. Suppoſing the defendant had 
ſued out a void writ, the action would have lain; therefore, 
if it be immaterial whether the writ be good or not, the 
return of it muſt be equally ſo. At all events, it may be 
„ 1 NY . Bens 


C 3 


i rejected as coming under a videlicet. He then cited a caſe 
GP. 251.) of + Nichols qui tam v. Bamfylde, at Bodmin ſumm. 4. 
11784, before Habam, Baron. It was an action of debt j 

on the ſtat. il. 3- againſt.an exciſe-officer for ſoliciting x f 

3 vote at Mitchel for the late election. The declaration ftated Ml * 
6 bb the writ and delivery to the ſheriff; and that he afterwards, Ml * 
© and before the return thereof, to wit, on the 4th of April, Ml © 

. 2% made his precept in writing. The evidence was of a pre- F 

. cept dated iſt of April. Groſe objected to it as a variance, 
with which Baron Hotbam concurred, and nonſuited the ! 
2 A motion was made the enſuing term in the 0 

c 

fe 


7 Court of Common Pleas, to ſet aſide the nonſuit, and grant 
* a new trial, which was accordingly granted, that court en- 

| tertaining no doubt on the queſtion. NC 
4 = But in this caſe the Court were all of opinion, that the h 
1 time when the defendant ought to have charged Schultz: 10 


= in execution depending on the return of the writ, te fl | 
\ <arhy became 3 and therefore the variance was 5 


Rule refuſed. 


Hear v. In this action of trover, which was brought to recover 21 
— 4 24 box of money, Heath, J. before whom it was tried at the in 
G. 3. B R. laſt aflizes at Nottingham, nonſuited the plaintiff, on the iff 5. 
. Durnford and ground that one tenant in common could not maintain an 

I Eaſt, 1 V. 658. action of trover quo another. The circumſtances were 
A. 2 rr ou theſe ; the plaintiff and defendant, Camſell, were members th 
. — — of a friendly ſociety, which was inſtituted for the purpoſe thy 
with a box, con Of relieving each other in caſe of ſickneſs or other diſability. ch 
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| > ap him for the ſafe cuſtody of it, Camſell got poſſeſſion of this 


4 


Jp Galley moved to ſet aſide this nonſuit, and contended 
cat the plaintiff had a ſpecial property in the box, exclu- 
ſive of any right which the defendant had in it; for the 
box with its contents was Jodged in the plaintiff's hands 
by the club, and he had given ſecurity for the ſafe cuſtody 
of it. But the de fendant had no other intereſt than a mere 
_, contingency in the event of his ſickneſs, and then only in 


AA a certain proportion. No perſon therefore had any right 4.4 
4 a againſt this plaintiff, but the majority of the $90, & 
3 | | . | 


4 0 
e 


be.” 
1 
+a lad 4 


tract was virtually made between the carrier and the ſen- 
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268. 1. 
whom alone he could be releaſed from his obligation - Be- 
kdes, the rule of law, that one tenant in common eannot 
maintain an action of trover againſt another, does nut J 
pply in caſes whete the 1 of that other is tor- = 
1417 And here the defendant has no right whatever e 
to beep poſſe ſſion of the box againſt the conſent of the - -# 
ASHHUR8T, F.—The rule of law is undowbtedly true; 4 
and applies to this caſe. All the members of this ſociety 1 
have a joint property in the box and its contents; they are 4 
therefore tenants in common, and one tenant in common . _ wk 
cannot maintain trover againſt another «© © > 4. 
' BuLLER, J. -＋It is here admitted, that one of the de cit 
fendants was a member of this ſociety, and conſequenth? * 
had a general property in the box; at any rate therefore's . _ 7 
ſpecial p y cannot give a right in this action againſt a | 3 
general property. The a/tody only is + — the (f P. 350 9 
plaintiff, the re in the ſociety, JJ Co . 
GRose, J. of the ſame opinion. e "1. ie 
J Tefutes, © © T2 „ 
I; 75 | 14 vey vs - 
Aſumpſit againſt a common carrier for not ſafe] cart „ " Mocreand 2 
ing and Nee goods ſent by the plaintiffs. "The e- . _ 
fendant undertook to carry the goods for a certain hire ſen, R. 47 0. 3. 2 
and reward, to be paid by the plaintiffs.” It was proved 400 28. 132 
at the trial, that Clarke, the conſignee, had agreed with 6. Y 
the plaintiffs to pay the carriage of the p80 which ia an 4 
the defendant's couuſel contended did not prove the de- by 2h configns® f 
l © 7 = = ore 28 
"BuLLsR, J. before whom the cauſe was tried at Guild. for rion-deli- 4 
ball, being of that opinion, nonſuited the plaintiffs, very, where hs 
Law had obtained a rule on a former day to ſhew cauſe Paintill r. 4 


why the nonſuit ſhould not be ſet aſide on the ground that UTE — = | 
the allegation, that the hire was to be paid by the plaintiffs, took to deliver, 
was immaterial, and that in all caſes of this kind the con- Ae. ” 


der of the goods, That no private agreement between the wy-we x LE 
conſignor and conſignee could vary the queſtion as between proof that the - 

the conſignor and the carrier. That though the con- Niue ne de 
lignor might have parted with the property in the goods, by — __ 
he might maintain an action againſt. the carrier. Davis to ws 5 7 
fordan and Jamet, 5 Burr. 2680. Vale v. Bayle, Cory. riance, e- 
214- but at all events, the conſignor might be conſi- ve being by 


dered as the agent of the conſignee purpoſe of * — 


dringing this action i 25 


ws. 
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| BuLLzR, J. on this day ſaid, that on. conſidering the 
|, Queſtion, he found he had been miſtaken in point of law; 
(+ P. 254) tor, that, whatever might be the contract between the 
vendor and the vendee, the agreement for the carriage was 
between the carrier and the vendor, the latter of whom 
was by law liable. And the other two Judges being of 
the ſame opinion, the rule was made abſolute without far- 
ther argument. t 1 | 
. Rule abſolute. . 
Kog e. Pip- , It having been determined in. laſt Michaelmas term (a), 
I — that the defendant was not entitled to ſign judgment as in 


S 1 and Caſe of a nonſuit in this cauſe, becauſe he might have car- 


Eaſt, x V. 69g. ried the record down to trial, at the laſt ſummer aſſizes, by 
—_— the proviſo, the defendant on the 8th of laſt Aarch (the com- 
i hk. miſſion day being the 19th) gave notice of trial, and on the 


3 record by pro- 19th of Aarch, obtained and ſerved the uſualexule for a 


viſo, it is ſuf- trial by proviſo; and the plaintiff, not appearing at the 

Keient if he obs trial according to this notice, was nonſuites. 

— ary Law now moved to ſet afide this nonſuit, contending, 
by proviſo any that the notice given by the defendant was irregular for 

time before tri- want of the antecedent rule to ſupport it. 2 Stra. 1055. 


—— 


l, even thou Gibbs was to have oppoſed it in the firſt inſtance; but 
i be brane the Court ſaid, that, according to the old eſtabliſhed prac- 
given the plain. tice, wherever the defendant carries down the record to 
tiff notice of trial by proviſo, he muſt obtain a rule, that in caſe the 
win, a) . plaintiff ſhould make default, he might be at liberty to go 
8 and to trial. But the only uſe of that rule is, that if two re- 
Faſt, 49%. Cords are carried down to trial (the one by the plaintiff, and 
dhe other by the defendant) the former only ſhould be tried. 
I Then it is quite ſufficient if the defendant has this rule at 
- the trial. Beſides, no inconvenience can reſult to the 
P. 255.) plaintiff from this practice; becauſe, if the defendant 
d4ddces not. carry down this record to the trial after notice, he 
; is liable to pay the plaintiff his coſts. _ os 
And the maſter of the Crown-office informed the Court, 


* 


* 


* a . 0 that in criminal trials, where the defendant carries the 
8 18 record by proviſo, no ſuch rule is obtained at all. 
e refuſed. | 


 Rul 
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coſts of the firſt trial in the rule, and they had not been fame party ſuc- 


fendant was not entitled to regeive them, ES ſhall not have | 
The rule diſcharged. 27 * coſts of tb 
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j1X. Of er Matters refpyettin new +P. 6 
4 c other Watters ref g ( 256). 


0 Of Cofts on new Tian. 


ide ante III. Th ten u. the Bailiffs, Ec. — 
7 and 1 Wee pu and 2 -pf 


get TION on a policy of n verdict for the Mate 80 : 
defendant ; new trial granted; and a ſecond verdict Skurray. T. at 


for the defendant. The rule for a new trial had not been 8. 3- OP 


drawn up, upon i 07 of coſts,” nor had the coſts Dane 5 


been reſerved. On Saturday the 27th of M. Cowper tial has ben „ 
obtained a rule ta ſhew cauſe why the W heuld” not granted and u- 


he allowed the coſts of the firſt trial. _ | demos 
Dunning now ſhewed cauſe. | — 
Lord Mansfield abſent. = firſt, 


The Court ſaid, as nothing had been raid * the 2 
reſerved to abide the event of the ſecond vergict, the de- _—_— 4 
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5 Fes the plaintiff, : 5 
And allthis matter was entered upon the paſfæa. And 
©. © attheday in bank, the queſtion was, for which of the 
parties judgment ſhould be given? And the opinion of al 
the Jultices was, that judgment ſhould be given for the 
aintiff ; for the laſt verdi& which was given openly in 
ourt is the verdict in fact, and not the Fit; for upon a 
privy verdict before the Juſtices none of the parties ſhall 
be demanded; and if one of the jurors dies between 
- the firſt yerdict given, and the ſecond, or if the judge die, 

{t P. 258.) the verdict taken before is void: tand yet neither the 
bone nor the other, after the ſecond verdi& given ſhall hurt, 

but judgment ſhal be given. So alſo if the next day, the 

jurors will not ſay any thing, the acceptance of the privy 

verdict ſhall be nothing to the purpoſe, for the giving of 

this yerdict is only ſuffered for the caſe of the * 
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4 * 1 18 
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158. NEW TRIALS. 
And it is ſaid per Dyer, that eating and drinking before the As to the 


giving of the ſecond verdict, ſhall not make the verdi& Jurors cating 
void, becauſe it was by licence of the juſtices, and jt was Sinking. _* 

alſo at their own coſts. And although the jurors, before 7 

giving their verdict cat and drink, yet this ſhall not aj _ 

the verdict, unleſs it be at the coſts of one of the parties tf 

for if it be at the coſt of the jurors themſelves, it is not 

material, as was lately adjudged in the caſe of one Powleſhin, 

of Cornuwall. ; A Fu, 

And nota, That Brown moved in this cafe what judg- 

ment the plaintiff ſhould have, if to recover the land or 

not; for upon ſuch claim it is clear, that the defendant had 

forfeited the land; and for ſuch claim, the grantee, as it 

ſeems to me, may enter immediately without more: but if 

judgment ſhall be given to recover the land, I have never 


ſeen any precedent. : 


* he” 
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(19) Of @ Diftringas or Penire facias de now. 


Vide ante III. Bro. Ab. tit. Verdia, 17, 18. IX. (3 
Ne v. ns IX. (10.) Eddowes v. Hophins; et 


B ORE we proceed to caſes of Venire fatias d- 
D nou, after trials, we ſhall ſtate from 1 -Brownlow, 
ſome particulars worthy notice, reſpecting meſne, and jury 


proceſs, &c. as the law ſtood at the beginning of the reign ö 

Ws 87 . the firſt. 5 : 5 Eos , , 
- M.2 Jac.r. In treſpaſs the proceſs is attachment and diſtreſs infinite, 6 
Brownl. 193. but if nihil be returned, proceſs of outlawry lies; and if 
Of jury pro- the defendant be returned attached by his goods and chat- " 
3 tels, if he omit to caſt an eſſoyn at the return of the writ f 


novo, &c. of attachment, he ſhall forfeit the goods by which he was 
arttached; but if he can eſſoyn, he ſhall have a ſpecial 
writ (reciting the matter) to the ſheriff, to deliver to 

him his goods or catt]e, although he do not appear at the 

day of adjoyrnment of the eſſoyn: and if the defendant at 

the return of the attachment will appear without ap eſ- 

ſoyn, he may, and then he ſhall not forfeit the goods: 

and note, the eſſoyn ſhall not be adjourned by, from fiſ- 
(FP. 260.) teen days to fifteen days: fand if the original writ be 
againſt many, they ſhall have but one eſſoyn in perſonal 
actions: and if a lord of the parliament appear nat, be 
ſhall forfeit an hundred pounds; and upon iſſue joined in 

this action, the proceſs againſt the jury, is the venirt 

facias, habeas cor pus, and diftreſs : to if a baron of the 

parliament be a defendant, then if a knight be not te- 

turned upon the pannel, the defendant may at the afliz- 

es quaſh the pannel; and if at the aſſizes the jus 

Jo not appear full, to wit, twelve men, this may be boy: 
. a o B 1 


7 
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_ plied by the Juſtices At the requeſt of the plaintiff, and 

the ſheriff ought to return two hundreders, at the leaf, 

in this action, and ſo in every perſonal action: but four 

in real actions, for if a challenge be made pro 3 8 
ceubrum, if two be not returned, the jury ſhall remain; 

and a diftringas, with a decem tales ſhall be awarded, re- 
turnable in court, but no circumſlantes ſhall be awarded in 
open court, for if the jury in court do not appear full, 
or are challenged, for that the jurors have no freehold, 
and it be tried, a new habeas corpus ſhall iſſue out with a 
decem tales, if it be deſired: aud if the jury appear full 
' in the court, and the array be challenged, -either for that 


.) it was of the 1 nomination, or that the ſheriff 
et or under-ſheriff, who returned the jury, is of the kindred 


, of the plaintiff, or any other principal cauſe of challenge, 
and this is confeſſed or tried by two of the jurors who 

have appeared, being afligned and ſworn by the court to 

de be triers of the challenge, who ſhall give their verdict 

, that the challenge is true, then the array ſhall be quaſhed ; 

ury and if he that arrayed the pannel remain ſheriff, the venir? | 

gn * facias de novo ſhall be awarded to the coroners, if there be | j 
no cauſe +of exception againſt them, or any of them by (+ P. 261.) 4 

te, "reaſon of Kindred, or any other principal cauſe : and if = 


J if there be cauſe of challenge to any of them, the penire 

at- "Facias mall iſſue to the reſt, and his companion ſhall not 

rrit intermeddle with the execution of it; and if there be 

vas good cauſe againſt all, then a venire facias ſhall iſſue to 

cial eſlixors to be appointed by the court to return che writ, 

to but if the ſheriff who returned the firſt pangel be remov- 

the ed, then a new venire facias ſhall iſſue to the ſheriff who 

t at mall be then in office: and note no challenge ſhall be 

el made to the array returned by the 2//:zor5 but to the poll: 

ds : and if the jury appear full, and no challenge be made 

fiſ- until twelye be ſworn, the jury ſhall proceed to hear | 
be their evidence, and give their verdict; and if the jury ; = 
nal find for the plaintiff,” then they ſhall give coſts and da- 1 


be mages, but if they find for the defendant, they ſhall find 
l in neither coſts nor damages: and the judgment for the 
nirt Plaintiff is, that the olaifleif ſhall recover his damages 
the found by the jury, and coſts of ſuit; but if the jury 
re- find for the detendant, the judgment is, that the plaintiff 


s- nil capiat per breve; but if judgment in this cafe had 
uy deen by nil dicit, confeſſion, or non ſum informat. then the 
up- court ſhall award to the ſheriff a writ to enquire of da- 


0 | mages, 
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mages, and no challenge lies to the jury upon a, writ to 
8 and if the ſheriff return TE twenty and one 1 
upon the jury, and twelve of them appear, and try the 
iſſue and give a verdict, it is a good verdict; but if only 
ten or eleven of them appear, and the jury be made up 
at the aſſizes, de circumſſantibus, and the iſſue be tried 
and a verdict given, it is naught, and not helpen by the 
ſtatute: and if the iſſue be joined, and the ſheriff be 
4 ; couſin to the defendant, the plaintiff ſhall net have 3 
P. 262.) venre + facias upon the challenge of kindred of the the- il © 
3H riff to the defendant, but it ought to ſtay until that ſhe- 
riff be removed and another ſheriff made; and if the 
defendant be lord of - the hundred, within which hundred 1 
the ten doth ariſe, the plaintiff may ſhew that, and have : 
a venire facias to the next hundred; or if the array be { 
quaſhed for that cauſe, he may have a venire facias to the 
cCoroners of the next village in the next hundred next ad- : 
joining: and note, the venire facias ſhall not iſſue to the t 
- coroner but upon the principal challenge; and if a chal- [ 
ä lenge be to the tales, and that be found true, the tales on- 1 
4 
0 
£ 
t 
t 
t 
{ 
- 


ly ſhall be quaſhed, and the principal pannel ſball ſtand: 
and if an iflue be joined between the mayor and com- 
monalty of the city, and another concerning a treſpaſs 
done within that city; the plaintiff ſurmiſing that the 
ſheriff and coroners are citizens of that city, may pray a 
venire facias to the next county, or the body of the 
county, or of the next villages in the next county: and 
if the challenge of kindred be not rightly alledged in the 
challenge, it matters not if it be kindred; and if a venire 


=. factas be quaſhed, becauſe it was returned by the under- f 
3 iheriff, who was kin to him, or other good cauſe, it ſhall 
be quaſhed, and the venire facias ſhall be returned by the Ml + 
high ſheriff, with words in it, that the under ſheriff ſhall = 


» not intermeddle with it: and if the array be challenged 
and affirmed, the defendant may after challenge- the poll, 
and muſt ſhew his cauſe of challenge preſently: and if 
the land in queſtion lie in four hundreds, if four of any : 
hundred appear, it is good; and note, that the challenge 
of the array ſhall be drawn in paper, and delivered pre- 
- ſently after the jury appears; and the defendant- is not 
(t P. 263.) bound to make good his challenge with theſe words, t 
} hoc parat. e verificare, &c. And thoſe that try the 
: principal challenge may alſo try the challenge upon the 
tales, If the king had been party alone, no challenge 
Was to be allowed, but if the ſuit had been in the 1 


* * 
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the proceſs afterwards ſh 
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himſelf, in a-writ to enquire-of waſte after a diſtreſs, no 


challenge to the poll lies. "7 | | 
It is cauſe to challenge a juror becauſe he was 
attainted in à conſpiracy or attaint, or if any juror was 
put into the pannel at the deſire of the party, it is good 
cauſe of challenge to the array; and if a jury be of two 
counties, and bath arrays are challenged; two of one 
county ſhall try the array of that county, and two of 


the other county ſhall try the array of the other county; 


and they ſhall not join until they be ſworn of the prin- 
cipal, and two of one hundred,. and two of the other 
hundred do ſuffice. If in treſpaſs the defendant juſtify 
as a ſervant to the lord, and by his comandment, it is 
good cauſe af challenge to the juror, that he is a tenant 
to the lord although the lord be no party to the record; 
and if proceſs by challenge is awarded to the coroners, 
Ki not go to the ſheriff, although 
there be another ſheriff, but after judgment execution 


. hall iſſue to the new ſheriff; and where a man challenges 45 | 
the polls of the principal pannel, he afterwards ſhall not 'A 
challenge the array of the tales, and if the array be 


quaſhed, it is entered upon record, but if it be affirmed, 
then it is not entered. If treſpaſs be done in divers 
towns in one ſhire, they may ail be joined in one writ, 
to wit, why by force and arms the claſes and houſes of | 
the plaintiff at A, B. and 4C. the defendants have brok- (f P. 264.) 
en: and, &c, | 


24. $20. 
Stat 7 and 8 


- 24 8. 2, 
venzre may be ſued out. PO | Fo 5 4. 

4 great variety of other proviſions reſpecting juries, — Py 
have been made by ſeveral ſtatutes, not neceſſary to be 5 
here farther noticed. J. id. Tab. to Stat. tit. Furies, Vide 

pl at the end of the caſe, next but one, | | 


k Treſpaſs brought for the taking of hay ſevered from the 'Laxworth v. 
ninth part of Eltbarp, in the county of Warwick, 99 
Kenda: is ou t plrads Not Guilty, and ee the — 2 1 


leads 


* 
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Treſpaſs, two pleads a devi/e of the parſonage made by Leprorth to the 
ines the fub- defendant at Vapenbury in the ſame county, and to enable 
11 the deviſe for tithes in L. alledges L. to be a hamlet at 
places. Venire Fapenbury, to the intent that the whole tithes may paſs: 
miſ awarded. and upon a nen deviſavit, the ven. was of Wapenbury, and 
found for the plaintiff, that 7. L. did not deviſe it, and 

the other iſſue of not guilty found for the defendant, and 

moved in arreſt of judgment, that the venue was miſtak. 

en, becauſe it was of Wapenbury only, and not of EI. 

thorp, and they of V. could not try a matter in E. and 

although it was anſwered, that the defendant himſelf by 

his plea had confeſſed that E. was but an hamlet, yet the 
| (+ P. 26 3.0 Court held the venue miſtaken; for when the +plaintiff 
Aleclares of a treſpaſs in E. this by general intendment is 
preſumed to be a village: of which village the matter 
which is there in queſtion ought to be tried: and al- 


though the defendant had alledged wt to be an ham- 


let; yet it was but to enable the deviſe, and doth not 
extend to the iſſue before joined upon the not guilty for 
part; for in that iſſue both parties agree that Elthorp is 3 
village, and it is a perfect iſſue taken, which hath not 
any coherence with the other iſſue of non deviſavit : but 
if the defendant had to the whole iſſue pleaded the deviſe 
as his excuſe, and had alledged E. to be an hamlet of VV. 
and that only had been in iſſue, there the denn awarded 
had been good of VV. only; but in this cafe it was 
adjudged that the venire was miſ-awarded, and that the 
plaintiff ſnould have a venire factas de nous. 


Kniveton An action of treſpaſs brought for breaking the plaintiff's | 


*Roylic, M. cloſe called E. in Woodthorp:, in the county of Derby, to 
= x naar g. the damage of, Sc. The defendant pleads that the cloſe 
: Tvefoats, l- was known as well by the name of G. as by the name of D. 
perum tene. and that it was and had been, time out of mind, parcel of 
mentum in the the manor of Wigenmworth; and pleads his freehold in the 
We Up * manor: the plaintiff maintains his declaration, and tra- 
Venire ought to Verſes that the place where, tc, was parcel of the manor, 
have been of and upon this they are at iſſue, and a venire facias awarded 
both—Venire of Moodihor pe nh : and moved in arreſt of judgment by 
facias de novo. the defendant, the verdict being for the plaintiff, and urged 

that it was a miſ- trial, for the wenire facias ought to have 

been as well of the manor, as of Joodthorpe ; tor although 
(+ P..266,) the parties be agreed, that the place + where the treſpals 
was committed lies in Mooduhorpe, yet that being ſuppoſed 
indeed to be parcel of the manor of Migentoribh, the mw 
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ie of the manor by intendment have a more perfect and better 
knowledge of it than the village of Moodthorpe only; which 
5 was agreed by the whole Court, and a new venire awarded 
* to try the iſſue again, 1 
What the law was, "hath been already ſhewn under this 
bead. 0 & 


id Now as to the venire facias, by ſtatute 4 Ann. c. 16. . 

I 6, every ſuch writ for the trial of any iſſue in any of the | 
J. courts of record at VMeſiminſter, ſhall be awarded of the © 
1d body of the proper county where ſuch iſſue is triable. 

L But per /. 7. not to extend to writs of appeal of felony, 

if murder, fc, 3 N 


In Heliment the jury found a ſpecial verdickt to this ef. P 
er fe x 30 Harpur was ſeiſed of ſoccage land (in quel- pierce, M. 25 
Pp 8 


by three ſeveral venters; and that he deviſed this land to 9% = 
Catharine his youngeſt daughter by the laſt remainder in , che worde 
of tail to Villiam his ſon by the ſame venter, and if he ſhould proximo con- 
3 die without iſſue of his body, remainder for life to two ſanguinitatis de 
wh others of his daughters by the middle venter, remainder Dn * _ 
10 proximo con ſanguinitatis de ſanguin of the deviſor. The yg. 
bor deviſor died: ou the eldeſt daughter, to whom nothing 

was given by expreſs name by the will, died, having iſſue 
ed John and William Perriman the leſſor of the plaintiff; and | 
10 they only found generally, that Joan had John and William, A 


that William entered claiming with his brother, as praxi- 
mus de ſanguine; but they did not find that Jahn was the 


the ſon of Harpur, to whom the tail was limited died with- 
out iſſue, but the two daughters, who were advanced by 
expreſs eſtates in the will, and except the eldeſt daughter, 

5 who had iſſue the ſaid John and William, and if upon the 
| whole matter, &c. And the queſtion was who ſhould have 
the land by the words proximo conſanguinitatis de ſanguine of 
the deviſor; ſcil. the iflue of the eldeſt only, or the iſſues 
of all the daughters, or the ſecond ſon of the daughter 
Joan: the eldeſt daughter had iſſue Fohn and William ; Jobn 


by had iſſue the leſſor of the plaintiff; if he being her grand 
ed child, ſhall have before the ſon of the eldeſt daughter, ot 
* if the eldeſt ſhall be ſaid to be nearer, than the ſon of the 
s fon of the eldeſt: and it was argued by George Crooke, that 
_ the ſon of the ſon of the eldeſt daughter ſhould be preferred. 


expreſs eſtate, are excluded from taking any implied or j 
. 9 5 alſo 


* 


tion) in fee, and had iſſue eight daughters, and one ſon, Jac. B. R. Palm. : 


ph, | + eldeſt ſon, or that he was heir: they found that William (+ P. 267.) 


1. He ſaid, that the iſſues of thoſe, who are advanced by . 


. 


P. 268.) 


And fo of 
daughters, the 
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and for this he urged 30 E. 3. 27. 30. A 47. Allo all 


the daughters may not take here, for the ſiagular word 


proxime, which excludes all multiplicity in wills, as 1 Co, 


Arcber's caſe, proximo hæredi; and he applied to this pur. 
poſe Chapman's caſe, 18 Eliz. Dyer, where the eldeſt of 
the family was preferred; and Clacke's caſe, 16 Elix. and 
1 Elia. Frencham's caſe; where a ſpecial eſtate limited, 
excludes a general eſtate implied; as if it be given to a 
feme durante uiduitate, and after her death, remainder 
to a ſtranger, this does not give an eſtate for life to a 
eme | 


ters are in equal proximity of blood to the deviſor, as 5 £. 


6. for having letters of adminiſtration; and 3 Co. Ratcliffe's 


caſe ; alſo the mother of Perriman was dead before the re- 


mainder fell, and becauſe the two ſons are nearer to the 


deviſor, than the ſon of the eldeſt ſon. of Joan: _ Briton, 
189, faith, that the ſecond daughter ſhall ele before 
the iſſue of the eldeſt daughter, with which agrees 30 E. 
5- 25. and Bracton ſaith, quad nomine beredis includitur tota 
poſteritas. 1 a 

And after ſeveral motions, it was reſolved by Dodderidge, 
Houghton, and Chamberlaine, that judgment ſhould be given 
for the plaintiſt (abſente Lea, Chief Fuſtice) but they, did 
not agree in the reaſon of this reſolution ; Houghton held, 
that if one hath iſſue three ſons, and deviſes to the youngeſt 
in tail, remanere proximo conſanguinitatis, that the eldeſt 


| ſhall have all, becauſe the word 8 declares the in- 


tent of the deviſor, that one only ſhall have, admitting that 


they are in equal proximity of blood; and to this reaſon 


eldeſt ſhall have 
— 
* 


Gamberlaine agreed; and he ſaid, that To it was held in 

evett's caſe, 25 Eliz. by all the Juſtices ; and Chapman's 
caſe ſupra; and he ſaid that the diverſity was there taken, 
when the words are propinguioribus, that there all ſhall take; 
but aliter when it is limited proximo: which was denied by 


Doaderidge; becauſe there is not any diverſity between 


_ (+ P. 269.) 


Houghton ſaid, that if one hath three ſons, and the eldeſt is 
attainted, and land is deviſed to the youngeſt, remainder 
Prorimo de conſanguinitate, that the king ſhall take all: Dod- 
deridge contra; but in ſuch caſe their iſſue ſhall have it; 
for although the bond + of marriage is gone, and the blood 
corrupted for producing heritable iſſue, yet they may take 
by purchaſe, becauſe they are of his blood; but Dodderidge 
55 5 Es 


nearer and neareſt, any 8 than between no and not; allo 


+ Bridemas and Trotman contra, becauſe all the daugh- | 


held ' 


= 3 
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held, that all the daughters, and the ſons alſo in caſe of 
| purchaſe and conſtruction of the will, are as near in blood, 
aua they ſhall equally enjoy the land purchaſed; forthe * 
blood of the youngeſt iſſue, in nature, is in the fame de- 1 3 
gree with the blood of the eldeſt ; but aliter it is in the . 
caſe of deſcent ; but the reaſon of this' is drawn from the 1 
eneral cuſtom of the realm, which conveys the land by 
"deſcent to the eldeſt only; but this alſo is grounded upon | 
the law of God, that the eldeſt, who opens the womb, —_ 
ſhall be ſanRified to God, and ſhall be deemed by ſacrifice; un e 4 
aliter of femes as appeared with reſpect to the daughters of to all'others by 
Selaphead; but by him, although the daughters are in the deſcent 
ſame proximity, yet the youngeſt ſon of the deviſor is 
nearer to him than the ſon of the ſon of the eldeſt daughter; 
but by him and Houghton and Chamberlaine this is not the 
caſe here, for the eldeſt daughter herſelf ſurvived the de- 
viſor, ſo that the remainder and intereſt was veſted in ber, 
although it was not executed in poſſeſſion until after her 
death, by the death of the tenant in tail without iſſue; ſo 
that afterwards it went in deſcent to her heirs, and not by 
proximity of blood to the deviſor; ſo that he held that the 
eldeſt daughter ſhould take but an equal portion with her 
ſiſters ; but in this caſe it appeared upon the record that all 
the daughters died without iſſue ſc:/. the eldeſt, to whom no 
eſtate was given by name in the will; and the two daugh-. 
ters, who had expreſs eſtates by it; and he held, that this 5 


The reafan * . 


— FT" Wig LT gy oO "NOT enn 


CCC 


PP 


expreſs eſtate excluded them, and their iſſues 4 from taking ( P. 270.) 
any other eſtate by implication; and ſo all fell upon the 
eldeſt daughter; to which Chamberlaine agreed; but 
Houghton denied this reaſon, becauſe this did not exclude 
their iſſue; ſo that they all agreed that the ifſue of the 
* WW elicit daughter ' ſhould have the whole of the land, 
and commanded that judgment ſhould be entered ac-" 


* WW cordingly for the plaintiff: but the counſel for the defen- Ry 

2 dant ſhewed, that the ſpecial verdict was uncertain in point 525 
55 of title, upon which no judgment could be given: for ; 4 
y * found that Foan the eldeſt daughter had iſſue Jahn and £1 werdid 
0 William, and that William clamands as proximus de ſanguine finds plaintiff 

; of the deviſor, entered with his brother : and did not find had iflue two 


work hos was the eldeſt fon or heir to Joan, and in point ſons, but does 


er of title it ſhall not be intended that he is, although that he not find which 

i Ws fit pawed; but when it is ſaid cht ,, HR 
4 intravit, this increaſes the uncertainty, and the Court * 
24 cannot ground their judgment upon an intendment who is 

ve beir, and that the remainder veſted in Joan, and this is 


conveyed by deſcent to her heir, which doth not, by this 
& 1 „„ verdict, 


. 4 * 
* 
4 4 
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a Judgment; and for. this reaſon the Court would nor give 
: is judgment; but awarded a wenire farias de nous: but Vo 


1 
> 


. acres, which abut upon Gray s- Inn- Lane; but the ni 
378. prius record recited the abuttals upon Graue: Inn Lane; 
Variance be- and for this variance between the ni prius and record here, 
tween the roll C294 moved to have a new di/tringas; for that what · had 
(FP. 271.) been done at the aſſizes was t void, and without warrant; 
and the niſi pri- and he cited a precedent in this court, Trin, ꝙ Jac. Rot. 
us record. 4 30. between Farthing and Dupper, that the mi prius for 
variance from the record here, in this that the ni prius 
recited 6 menſes, where the record was 6 ſeptimanas, was 
adjudged without warrant and void. And inaſmuch as it 
appeared that this precedent was upon deliberation, it was 
ruled by Lea, C. J. and Dodderidge, J. that the plaintiff 
ſhould have a new diſtringas, although he was nonſuited at 
niſi prius; for this was without warrant and ſo no nonſuit: 
but if original proceſs or other proceſs be erroneous, yet it 


the record. Houghton, J. held, that it was a record, although 


; erroneous ; and ſaid that it was againſt the precedent; but 


OY it was reſolved as above according to the precedent. - - 
XN. 2 Cro. 210. If a verdit be imperfect, it ſhall not be rectiſied by 


3 dme ſame jury, but a venire de novo muſt iſſue. 
deres, I hers are ſeveral ſs, and a ve good as 
Las one, and imperfect as to others, a venire fallen goes u 


R. 2 Rol. 222. So, in an action againſt ſeveral, if the verdict is good as 
1.35. 2 ro. 627. to ſome, imperfect as to others, there ſhall be a venire factas 
de novo as to all, and a defendant found not guilty, may 

afterwards be found guilty. | F 

Dub. 2 Rol. So, if there be a demurrer to part, and ifſue for part, 


+ demurrer, it is wholly void. „ i 
R. x Salk. 346. But it may be aided by a releaſe of damages on the de- 

33 murrer, or a nen pros. C IC. a 
(4 P. 272.) I Videas to imperfect verdicts, 5 Com. Dig. 142, Ge. 
great variety of caſes. > 0h 
| Rex john The defendant ſtood indicted before the Juſtices of 
x Huggins, Eſq. Oyer and Terminer at the Old Bailey, and the indictment 
M.4 G35 fet forth that John Huggins, 1 Oftober, 12 Geo, 20 


2 Stra. 882. Ld. long 
Raym. 1574. ®, #0 


verdict, appear to be the plaintiff and ſo he cannot haye 


' Young v. En- In treſpaſs, the plaintiff alledged the treſpaſs in two 


is a record: but the ni /i prius was but a tranſcript from 


733. I. 5, and the verdict does not find damages for the matter in the | 
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ve. long before, and until 1 January following, was warden of A ſpeczal ver 
ve the Meet, and had the Jo and tultody of the priſoners dict in murder 
& committed thither. That James Barnes was his ſervant, far i, Grenz. 
6k employed by him in taking care of the priſoners. ” That ant, after debate 

3 Barnes being 'a perſon of a cruel nature and diſpoſition, upon the uncer- | 
> did, 1 November, 12 Geo. 1. make an aſſault upon Zdward '2inty of the I 
fi WM Arne, then a priſoner in the Fleet, and feloniouſly took has e 
e; him againſt his will, and carried him to a new - built room priſoner i 
de:: in the priſon, where he kept him ſix weeks without fire, be diſcharged,or 
ad If chumber-pot, or cloſe-ſtool, the walls being damp and * "aire e, 
9 unwholeſome, and the room built over the common; ſewer, 88 * 
r. | 


That at the time of ſuch impriſonment Barnes and Huggins 
knew the room to be as before deſcribed. That Arne, by 
reaſon of his impriſonment in the ſaid room, ſickened, and 


a by dureſs thereof died; and that Huggins was aidin Fo 

It If and abetting Barnes in committing the ſaid felony an WM. 
va murder. 555 4 14 ry 

tiff W The defendant Huggins only was taken, and hav- 

15 ing pleaded Not guilty, the Jury find this ſpecial ver- 

il That Queen Anne, by letters patent under the gteat 


ſeal, dated 22 July, in the 12th year of her reign, con- 0 * 


ob WW Gituted Huggins warden of the Fleet during his life, to be A 
but, executed by himſelf, or his ſufficient' deputy or deputies — ' 
Th That from the date of the letters patent until +1 January (+ P. 27 3.5 
by 12 Geo. 1. the defendant was warden, and Thomas Gibbkckrn 
„ al the aid time his deputy, and acted as ſuch. That e 4 
te James Barnes was the ſervant of Gibbon, and ated in the A 
10. I care of the priſoners, and particularly of Edward” Arne. 
„That Barnes 7 September 12 Geo. 1. aſſaulted Arne, and 
d 3 WF floniouſly put him into a room {which is found to be as 
197 Wi deſcribed in the indictment) and kept him there forty-four 
ma) days without fire, chamber pot, or cloſe-ſtool, or ſuch f 
wn like utenſil. That Barnes knew the room to be ſituate as 
art; in the indictment, and thit it was unwholeſome ; and that | 
\ the for fifteen days at leaſt before the death of Arne, Huggins 
knew the condition of the room, but whether he knew it 5 4 
defore penitus ignorant. That by dureſs of the impriſon- <> 
75 pn, Arne 10 September became ſick, and languiſned till! = 


20 October following, upon which day he died by dureſs of 
the ſaid impriſonment in the ſaid room. That fifteen days 
at leaſt before his death, Huggins was once preſent” at the 
laid priſon, and ſaw Arne under dureſs of the ſaid impri- 
ſonment, and turned away, and at the ſame time he ſo 
turned away, Barnes ſhut the door, and Arne continued in 
*FoL. 11. - oO. |  -<£ 


>» 


N PA. 
a . 
- I 


S 3 
. "_ 
3 1 = 
* WE 
F hs - 
_ 
M 


1 
8 
F * 
1 

% Fl 


guments of counſe]. 


_y 


dhe room-till he died. That during the time that \Gibbn 


was deputy, Huggins, ſometimes ated as warden. Bu 
; whether he be guilty of the murder of Edward Arne, is 
|. the doubt of the Jury; on which they pray the advice of 
the Court: et % pro Rege, pro Rege; et fi pro defendente, pre 


defendente. e 5 3 ©, 1 „ 
This verdict was removed at the prayer of Mr. Attorney 
into B. R. and there argued by Mr. Willes and Serjeant 
Eyre; after which it was argued at Serjeant's- Inn Hall, in 


(tP. 274.) Chancery Lane, before all the Judges, by Serjeant +Cbeſtyre, 


Mr. Attorney, Mr. Solicitor, and Mr. Willes, for the 


king; and by Serjeant Darnal, Serjeant Eyre, Serjeant 


Hawhins, Mr. Peere Williams, Mr. Strange, and Mr, 
Forfler, for the priſoner. But as every thing inſiſted on 
by either fide is taken notice of in the opinion delivered by 
the Chief Juſtice, it will not be neceſſary to ſtate the ar- 
Raymond Chief Juſtice, after ſtating the heads of the 
ſpecial verdict, went on as follows. The general 
queſtion in this caſe is, Whether, upon the fads 


as found in the verdict, the priſoner at the bar is guilty of 


the murder of Edward Arne. 

For that purpoſe it will be neceſſary to conſider theſe two 
3 : 1- What offence it is in James Barnes; and, 
2. Whether the priſoner is guilty in the ſame degree. 


And as to the firſt point, we are all of opinion, that if 
Barnes was now before the Court, and the facts, as found 


in this verdia, were found againſt him; he would un- 


doubtedly be guilty of murder. It is certain there is no 


particular way of killing another, that is neceſſary to con- 
ſtitute murder; but the committing of murder is as vari- 
ous as the ſeveral ways of putting an end to life. In the 


caſe of a priſoner there is no occation for an actual ſt roke: 


the reſtraining him by force, and killing him by ill uſage, 


js enough to conſtitute this offence. All the authors who 


ſpeak of this ſpecies of murder, deſcribe it by a general ex- 
preſſion per dure garde de ſes gardens. The duty of 2 
gaoler is not to puniſh, but confine the party, for the fin- 
gle purpoſe of his being forth- coming to anſwer. a legal 
charge or demand Fleta 38. In this caſe Barnes has cer. 


(P. 275.) tainly +exceeded his duty: he has been guilty of a breach of 
' that: truſt, which the law has repoſed in him, and is an- 


ſwerable for all the conſequences of it. 


. 


Another conſideration to make it murder is, that it is 
deliberate act, of long continuance, and of great ei 
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It is likewiſe accompanied with force, againſt the conſent 
of the party. On all which accounts the law implies 
malice. ' Had he therefore been before the Court, there 
would have been no difficulty in adjudging it murder'with - 

2. Having thus determined what offence it would be in 
Barnes, let us now conſider how it ſtands with regard to 

the priſoner at the bar. And though the inditment has 
charged him equally with the other, yet we think the ver⸗ 

dict has made a wide difference between them. The in- 
dictment charges Barnes to be his ſervant, but the verdict 

finds he was the ſervant of Gibbon. The whole charge: in 

the verdict againſt the priſoner is, that for fifteen days be- 

fore Arne 's death, he knew what ſort of a room he was in: 

that he once ſaw him under the dureſs of impriſonment that 

Barnes had put him in: and that during the time Gibbon 

was deputy, Huggins ſometimes acted as warden. » _ - 

But notwithſtanding theſe circumſtances which are 

found againſt the priſoner at the bar, we are all of opinion 

he is not guilty of murder. 2 

It is a point not to be diſputed, but that in criminal 

caſes the principal is not anſwerable for the act of the de- 

puty, as he is in civil caſes: they muſt each anſwer for 

their own acts, and ſtand or fall by their own behaviour. 

All the authors that treat of criminal proceedings, proceed 1... 
on the foundation of this diſtinction; +that to affect the (+ P. 2769 5 
ſuperior by the act of the deputy, there muſt be the com- — 
8 of his ſuperior, which is not found in this 7 
| | r 

The dureſs in this caſe conſiſted in the firſt taking him 

againſt his conſent, and putting him in that room, and 

the keeping him there ſo long without neceſſaries, which 

was the occaſion of his death. Now none of theſe circum- 
ſtances are found as againſt the priſoner. The Jury does 

not ſay he directed his being put into the room, that he 
knew how long he had been there, that he was without 
the neceſſaries in the indictment, or was ever kept there 
aſter the time the priſoner ſaw him, which was fifteen 
days before his death. And as theſe are circumſtances 
found againſt Barnes, and not againſt 'Huggins ; and as 

in theſe caſes the Court is never to intend any thing, but 
mult found their judgment on the facts as ſtated in the ſpe- 

tial verdict, and on them only; there can be no colour to 
think one equally guilty with the other. The only cir- 
cumſtance, relied upon to ſupply all this is, the priſoner's 
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being once at the priſon where he ſaw the deceaſed undet 
tte dureſs, and turned away, But ſurely the bare being 
preſent can never amount to an aiding and abetting. He 
-. - ſaw him there, it is true; but does that inſer he knew 
' how it was occaſioned, or conſented to the continuance of 
it? It is very material in this caſe, that the dureſs by which 
1 dis unfortunate man came to his end, could not be known 
3 buy ea bare looking in upon him: he could not know he was 
A there againſt his conſent, he could nat by ſeeing him know 
_  - without the decent neceſſaries of life: and it is likewiſe 
1 P. 277.) material, that no application is found to have +been made 
1 | » þ the defendant, which perhaps might have altered the 
-+» Theſe: circumſtances, taking them altogether, are a 
very lender evidence of a conſent in the priſoner to the 
dureſs: though this I muſt ſay, that were they ever ſo 
: ſtrong an nc of conſent, they will not be fufficient 
for us to ground a judgment upon: we are to determine 
upon facts, and not on evidence of facts; ſo is Kelyng 78, 
111, where it is found, that Plummer Ciſcharged the fuzee, 
LE but not that he diſcharged it again the king's officers; 
Fo} and the Court could not take it that he did. It would be 
| the moſt dangerous thing in the world, if we ſhould 
= once give into the doctrive of inferring facts from evi- 
„ dence; which is the proper buſineſs of a jury, and not of 
er VVV 5 
But˙ t it is objected, that though the priſoner had made 2 
* dideputy, he had ſtill the inſpection of the gaol; and for the 
| © __ gimme he was there, the power of the deputy ceaſed, To 
* this I anſwer, that there is no caſe in law which proves, 
T4 that the accidental preſence of the principal amounts to 2 
| revocation; and in reaſon it ought to be conſtrued ſuch 2 
coming, as ſhe ws he intended to take upon himſelf the 
execution of the office. If a diſſeiſee comes to dine wich 
the diſſeiſor, that will not amount to an entry. e obs 
It is likewiſe inſiſted on, that in many caſes a perſon 
bo is abſent when the murder is committed, may never- 
theleſs be an aider and abetter; and the caſes were put of 
* laying poiſon, putting a child in a hog- ſtye, covering it 
" 43 with leaves, or leaving a ſick man in the cold, by which 
1 1 he dies, which are all to be met with in Kelyng. Now as 
- (t P. 278.) to theſe caſes I +muſt obſerve, that in every one of them 
1 the perſon abſent did the at which was the eee 
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If Staunf. 17. Comp. 24. b. the Eaſt is ruled „ 1 


el. viz. that ſince it was determined in Ouebh's cafe; 


Induce us to determine, that upon this verdi the _ 5 


though the verdict was ſo incertain, that it was impracti- 


FRY * w- 4 11 * I. 
re the aA is found to have on 
ved uohy this head of ablſeneez, « was 


of letting a miſchievous” beaſt go abroad, which happens to 
kill a man. But furely chat is laid down too general in 4 
thoſe books: ant it would be very hard, if 4 man takes 4 : 


feaſonable care to keep up the beaſt, that 'he ſhould de an- F : 

fwerable, if the beaſt odd break out without his a 19 

led e or conſent. © | bo 
There but one thing more that was preſſes by che king's : -» 


that it is not neceſſary for the Jury to find malice; why: +3 7 ʒðꝭt“L 

is it more neceffary to find the priſoner's confent? To "2 

this I anſwer, that malice is matter of law arifing from 4 
gal conſtruction of the act; and from the ac of the party 
the law has always conſtrucd, whether there was malice 

expreſs. or implied: but confent is an act of the mind; a 1 

fa den killing is conſtrued to be malicious, though there _ 

is no time fof any conſent. Fheſe are the reaſons which $4 


ee at the bar is Not Rate) of the murder of Seward 5 


But chen upon ths argument of this enuſe x difficulty „ „ 


aroſe, what the Court mould do in this caſe, ſuppoſing _ = 
the verdiẽt to be too incertain to found any judgment up- $7 "i 
on. It will therefore be neceſſary farther to conſider: * * 2 


1. Whether this is an incertain verdict; and, 2. Sup 
poſing it is, whether we are to # diſcharge the priſoner fr Gr. 279 
award a vemre facias de novo 

Now as to the laſt point, it is obſervable, that no ins 

could be produced where, in a criminal caſe, it ass 

ever done for a fault in the verdict itſelf, Arundel's caſe | * 
in 6 Co. was for a fault in the jury proceſs, and in the 3 
caſe cited of Hl. 8 H. 7. Ro. 3. there was no verdict, the 
Judge diſcharged ihe Jury, and would not take their ver- 
dict, becauſe it was put into their hands in writing as _y 
ſtood at the bar. 

And in the cafe of Mr. Reate, 5 Mod. 287. Skinner, 666, 


cable to determine either wa » for want of finding who 
ſtruck firſt; yet Holt, C. J. was ſo averſe to a benire 
facias de 60 that he himſelf took an exception, that 
quaſhed the indictment, in order to mY it into a proper Ns 
TY of 9 885 1580 over again. | 


1 


* * y 
* F 
3 * 


| (+ P. 280.) 
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But whatever may be che determination of the Court, 


when that point comes properly before us, it is unneceſ- 
ſary for us now to conſider; becauſe as to the other 


point we are all of opinion, that this verdict is not in- 


"There is no incertainty as to the facts that are found: 


the only fault is, that there are not ſuch facts found as will 


amount to murder. The conſequence of which is, that 
the defendant is not guilty of murder; and it would be 
endleſs to ſend it back to a jury, till they find facts enough 
to make-it murder; beſides its being contrary to law, in 
expoſing a man to a ſecond hazard of his life. © 

| It would have been a circumſtance very material in the 


fuzee was diſcharged at the king's officers ; but the Jury 
were ſilent as to that, and the Court ſaid they could not 
take the fact to be ſo, upon bare evidence of the fact; and 
proceeded to give judgment, as if the fuzee had not 
been diſcharged againſt the king's officers, without ſend- 
ing it back to the Jury to find it politively one way or 
the other. | | | 


So in tbe caſe of Meſſenger at al. (Kelyng, 9.) who 


were indicted for high treaſon in aſſembling and pulling 
down bawdy-houſes. The verdict was ſilent as to Green 
and Bedell, whether they were aiding and aſſiſting; and 
this (ſays Kelyng) being a matter of fact, which ought to 
be expreſsly found by the Jury, and not be left to the 
Court upon any colourable implication from their be- 


ing preſent; they two were diſcharged, without ſend- 
ug it back to the Jury for their further opinion as to the 


In Tahng, 66. on a ſpecial yerdit, it was found that 
Thompſon and his wife were fighting, and Dawes, endea- 


«cg. to part them, was killed by Thompſon ; and it not 
deing 


ound that Thompſon knew Dawes intended only to 
part them, it was held man- ſlaughter, without ſending it 
back to the Jury to be certified of his knowledge. 


Theſe are caſes directly in point as to this head; and I 
muſt obſerve, that Plummer's caſe was after the caſe of 


Keate, wherein Holt, Chief Fuſtice, had this point under 
his conſideration. | 


5 


This verdict therefore being ſufficient to found a judg- 


ment upon, our judgment is, that the pritoner is Not | 


This 


Guilty, and therefore he mult be diſcharged. 


caſe of Plummer, Kehyng 111. to + have found, that the 
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55 This was an action on the caſe for ſeveral ſets of ſcan- ( P. 281... 


dalous words ſpoken of plaintiff by defendant. Plaintiff g's he: 
on the trial obtained a verdict, and the dimages were found kins, M. 6G. 2. 
entire, though ſome of the words were not actionable. 3% ut 


Belfield moved for a venire fucias ds novo on payment of dict for plai 


* ES. v 
. 


* colts, that plaintiff might fever his damages according to tiff in action er 
vill an ancient rule of court ; which was granted by the Court. words: Tome | 
dat Fre for plaintiff. e e „ 

be have given this caſe becauſe reported by Mr. Barnes; chat 3 
gh but I doubt the law, and do not know to what rule the might be fe. 


To a mandamus to reſtore the plaintiff to the office of Kynaſton v. 
alderman, it was returned, that at an aſſembly held ſuch 00 rg | 
day the plaintiff was, for being abſent three years, re- amaanu of 
moved. And upon a traverſe of every part of the return, ſbury, 

a ſpecial verdict was found as to ſome points which are not T. 9 Gee. 2. 4 
neceſſary to be ſtated, inaſmuch as no opinion was given e „ 
upon any but one, which was this, The removal was not p omitted to be 
upon a charter - day, ſo a ſummons of an aſſembly was ne- ſummoned to a 
ceſſary. The mayor gave orders for a ſummons of all the corporate a- 
members, but the ſerjeant being informed, and believing e e 3 
that one of the aldermen was out of ſummons, [neglected 


een to give him notice, though he had a houſe and family in 
nd the town, and accordingly returned him out of ſummons: 
to 


And upon this part of the caſe the Court was of opinion, 
it was not a regular aſſembly, for every member ſhould be 
ſummoned ; and he has a right to debate as well as vote. 
And this point has been ſo often ſettled, that it is not now  ©— — © 
to be made a queſtion. And by the fame reaſon that the = 
omitting to ſummons one man may + be excuſed, the (FP 282.) 4 
omiſſion of a greater number may be paſſed over. F7 7 


12 Whereupon a rule was pronounced for a p:remptory:; 
ot mandamus; and the plaintiff prepared to enter up * 
to judgment for his damages and coſts, when it was  ' 
it found, that at the trial there was an omiſſion of da- 
1 _ and conſequently; there could be no judgment for 

CONS, | „„ „ 
of To ſupply this defect, the Court was moved for a writ Where on tr·- 
ler of inquiry; and Cro. Car. 143. and che caſes of guare 2 
- impedit and dower were cited, where damages not being eee *Y 
* the giſt of the action, the want of them may de ſupplied by this cannot be be | 
ot writ of inquiry, © ot I $2 oY 2 x 
i To this it was anſwered and reſolved by the Court, 3 ny. | 


that the rule laid down in Cheney's caſe, 10 Co. is * 


< „ 
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the charge of the Jury. No one can doubt, but that if in 
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"be they could not be ſupplied by a writ of inquiry. All the 


a+ 
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* an attaint will lie 


* W * * 1 4 * 8 2 66. 1. 


chat where the 7% are charg W a matter for which 
they give a . felt verdict, it can nevet 
be ſupplied by writ of inquiry, but muſt be by venire re facias 


By the ſtatute g | Han. e. 20. this traverſe is given in the 
room-of an 3 for a falſe return: and as there it cannot 


. the damages are collateral, ſo neither can it here; 
57 they ate conſequent upon the iſſue, and as much within 


an action for a falſe return, damages had not been given, 


caſes of replevins upon the ſtatute 17 Car. 2. c. 7. are in 
point as to that. 1 Sid, 380. Raym. 170. 1 Jen. 40. 2 


. 408. Tucker v. Stevens in C. B. Trin. 6 Geo. 1. 
_ Here it — to be by the ſame jury, and there is no dif- 
- ference. between a ſpecial and a general verdi. . The 


<1-6c | -evunſel will therefore conſider inn to do, or 


it was not thought adviſeable to pray a venire facias & 
novo, but to conſider of fome form ol a judgment to be 
\, Entered up, in order to carry to the Lords. And the 
Jjedgment that was entered was, It is confidered by the 


2 Court, that the return is not ſufficient in law to bar or 


<< preclude the ſaid Corbet Kyna/ton from being reſtored to 
«the ſaid place or office of one of the aldermen of the 
<< ſaid town, and that the ſaid return for the: reaſons 


4 aſoreſaid be diſallowed and quaſhed.”* - 1 
And thereupon the eauſe was argued at the bar of the 


Houſe of Lords, where no opinion was given upon 


the points of the ſpecial verdict, but a judgment pro- 


nounced for remitting the record to B. R. who were 


1 to award a venire facias de novo.  T here were 


Judges preſent, C. J. Willes, J. Demon, and B. 


- thr 2 #, d Whom two queſtions were put. 


bether there being no damages, any Auges 


W be entered? Lo which they anſwered, that there 


could not; and declared that no waiver or remittit. of 


damages below could have ſet this right, ſor then there 


would Ing to give judgment for, the entry being 


only a judgment for damages and coſts, and the peremp- 


tory nfs goes by rule for him, for whom Judgment 


*. 


4 2 
r ö Fe . ** 1 
n 


is e which are 4 words of the ſtatute. 


'he ſeeond queſtion put to the Judges was, Whether, 
as no . are goes the plaintiffs in error would 
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be ſubject- en action, which would be x double ver . 4 1 
jen? As to this their opinion was, that an action might be „ 
brought, the Irene h 699 4 taking it away fin 0 _— @ . 2 4 
es are given upon trying the traverſe. 

The judgment was reverſed, and a weniva gin de „ „ 
w Giredhed to eb B. K. * 2-254 a ee , ee 


A writes error was e tan 0 Ane allet Street v. Hop» 
inſt the teſtator, quam in adjudicatione execntionis as Kinlon, et al | 
gainft the executors :- as to the principal judgment, the 3 = ; 1 
defendant in ettor pleaded the ſtatute of limitations, and Upon pleading 12 
prayed that the judgment be affirmed. As to the award che ſtatute d“. 
of execution, in mls: % erratum was pleaded. And that pawn 
appeared to be in a feirs facias againſt two executors, I tu: 
one of whom pleaded ne unques exeoutor, and the other the plaintiff of 
pleaded payment by the teſtator: and upon this plea; his writ. | 
there was a verdict againſt it, but no verdict as to ehe 6338 125, %% 

other, and then fotlows the award of execution. 692, 

As to the principal judgment, the only doubt 'was, 
whether, as the defendant in error had concluded with a 
prayer that the judgment be affirmed, the Court could 
give the proper judgment, which was, that aun 

; be barred of their writ of error. 

But the Court held, chat they were not bound by „ 
the prayer of an improper judgment, and therefore 
n rule, W eh phartift in error "On | Os 

barred. bo 


8 8 8 N KNA 


ns 

Y And as to the et of execution, they were of opts Vide ante. - 
he nion it was wrong, and that not being in the ſame court, Landon u. 
"a they could not award a venire facias de novo; and this gn * 
ons being | diſtinct judgment, might be reverſed without 9 error. 
re a the other. And it was reverſed accordingly. Vide poſt. _ 
re The 2 50 cited upon the firſt point were Show. 50. op ene 
. Corth. 369, 370. Lutw. 1386. 3 Lev. 58. e 


| the ſecond point, 1 Roll. Abr. 803. 1 _ 127. 3 Salk.” 
vt ff 372: Cattle v. f Andr eus, Hil. 5 M. & M. rot. g26: (FP. 285. 85 
+ wh K. Cumb. 259- Salk. 4. 363. 5 : 


+ 


re Phi was an action of treſpaſs, to  whicly defendant, by Bartlett v. 1 | ö 
s bafe of che Court, had pleaded three pleas,” eig. Not acer k. as a | 


5 guilty, and two ſeveral juſtifications. On the eval, 9 . 0 
t tendant proved his ſecond plea, to the ſatis faction of the Noe guilty in 
Court, and obtained a verdi& or the firſt and ſecond iſ- treſpaſs and two 


** ſues; but as to the third iſſue, no proof was gone into, v 

d wor any verdict found relating to it. Belfield, for plaintiff, fndant on che 

Xt 4 ns, that the verdict was incomplete, imperfect, and two firſt iſſues, "© 
= 5 uncertain, b prof 


if | | wy 


Py 4 
* * 
4 8 
7 * I — 
Ry 
I : 
x = 8 
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| + or verdi@ a8 to uncertain, nothing being found as to a material fact put Wi < 
— 4 in iſſue; and — —— third iſſue, a venre 2 1 
venire de novo 4 nove ought to be awarded. On ſhewing cauſe, Prime, d 

a» tothe third for defendant, obſerved, that by the firſt plea, (not guil- 4 
ine, but re- 1 is put in iſſue; that, by the ſecond. plea, Wl (i 
fuled. the whole treſpaſs is covered, and therefore the verdict is n 
+ eomplete. It is found thereby, that plaintiff has no cauſe e. 
4. +... of action, and the judge who tried the cauſe did not te 

E _ ,- - think it needful to go farther. As plaintiff has no cauſe V 
vf action, he can have no damages. Contingent damag- ci 
es in Caſe of iflue and demurrer, and ifſue tried before ar- ct 
t  *,: *  gument, are not neceſſary to be found at the trial on 1 
oO» © plaintiff's verdict, but may be afterwards ſupplied, if f 
EE  * judgment for plaintiff on the demurrer.  —+ a 
Oe, + Per Cur. Here is enough found for the Court to t 
give judgment upon. No wvenire factas de nous ought to f 

Hue. It was not the buſineſs of defendant, but of plain- MW 2 

tiff, to have the third iſſue determined, if he imagined tl 

that thereby he might be intitled to coſts, or any other n 
advantage.—The rule diſcharged, 5 0 

(+P. 286.) N. B. Plaintiff gave no evidence on the Not f 

f | Guilty. „„ on Da 1 f 5 
Crowder v. If it appears on the face of the jurata, that the cauſe I 


G. 3. 4 — was tried after the day of niſi prius mentioned therein; 


144 there muſt be a venire facias de nous awarded, for the 

hab. corpora and jurata cannot in this- caſe be amend- 

| Eicherne v. Wherever attaint would lie, writ of enquiry. . 

Lemaitre, H. be awarded to aſſeſs damages, but venire de novo muſt 

1 go; ſo, if iſſue is joined in abatement, and verdict for 
367. 3 

| — plaintiff. | ee, | 


| Dragev.Brand, In debt for a penalty of £.500 on articles not to cut 
P. 8 G. 3. 2 trees, &c. on penalty, &c. if there is verdict for plain- 
Wit. 377. tiff, that defendant owes the debt and one ſhilling damag- 
| es, a venire facias de novo ſhall go, for the Jury ſhould 
have aſſeſſed the real damages on the breaches aſſigned, 
and plaintiff cannot take a verdict for the whole debt by 
8 and g V. 3. c. 10. | 


l This was 4 writ of error from the Court of Common v 
T.4xG.'3, Pleas, on an action of afſumpſit, by Ale, as lord of the Wl * 


Doug. 696. B. R. manor of great Tay, in the county of Eſſex, againſt 
| 5 | 85 | Grant 
14 A 5 | 5 : : j : 


4 ; . 5 
* 


A 
* > = * 
8 
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Grant, for the fines. aſſeſſed by the lord, on Grant's ad- One fine'cans | 
miſſion to eight different cuſtomary tenements. The de- not be aflefſed |» 
daration coniiſted of three counts. The firſt ſtated, ;that 0 g 7 

Al. was lord of the manor; that the eight tenements pg . OO | 
(enumerating and deſcribing them particularly with Their If ay canton} - 
names, . and the names of the different parts. of which the n 
each conſiſted, where there were different parts of the ſame mw des tg; „ 
tenement with diſtinct names, and the number of acres „ 3 
which each tenement, or its different parts, by eſtimation, veral, andthere  - 
contained) were, and for time immemorial had been, par- (+ P. 287.) by 
cel of the ſaid manor, and cuſtomary tenements of the ſaid are entire da- 
manor, . demrſed. and demiſeable by copy of court roll of the 3 >. 
ſaid manor, by the lord of the faid manor, or by his Riew- plamtiff. 1. 1 
ard, or deputy ſteward of the courts of the ſame manor for error. 4 4 
the time being, to any perſon or perſons intitled to take the of error m * , 
ſame in fee - ſimple, or otherwiſe, at the will of the lord, ard venire 
according to the cuſtom of the ſaid manor; and that within ; 
the manor there was a cuſtom, that every cuſtomary te- 
nant, upon his admiflion to any cuſtomary tenement, par- 
cel of the manor, by the lord or his ſteward, or deputy 
ſteward, ſhould pay to the lord a reaſonable ſum, to be 
ofejed by him, or his ſteward, or deputy ſteward, for a 
ne, for ſuch his admiffion to ſuch cuſtomary tenement. 

It then ſtated eight ſeveral admiſſions of Grant, by the de - 
puty ſteward, to each of the eight cuſtomary tenements 
reſpectively; that the fir// was of a large annual value, 
viz. of the annual value of {.23. 8s. gd. and that A/lle, 
at the time of admiſſion of Grant to this firſt tenement, - . 

did aſſeſs or appoint the ſum of {.46. 175. Gd. as and for 
a fine for his admiſſion to that tenement, to be paid by 
Grant to Afile, at the meſſuage called the Guildhall, in 
Great Tay aforeſaid, being the place where the courts for 
the manor were uſually holden, at twelve o'clock, 4. H. 
on Thurſday the 20th of Aug then next enſuing ; that 
the ſaid £.46. 175. Gd. was a reaſonable ſum of money to 
have been paid to A/tle by Grant, for his admiſhon to that 
tenement ; and then an afſump/it by Grant for the 4:46. 

, 175..64. Then ſimilar ſeparate allegations with regard to _ 
the ſeveral fines of +4 /. 4 10s.; C. 2. 12s. 64.; F. 11. (+P. 288.) f 
188. L. 3. L 1. 106. L. 7. 10s.; and . 24. reſpec- ** (1) 
tively, for the ſeven other cuſtomary tenements (1). Some of the 
The ſecond count ſtated, that, © whereas Grant after- counſel ſpoke of 
wards, to toit, c. was indebted to Aſile in the further —_— 
lum of £.98. 18s. 4d. for 4 certain other fine due and of count, and e 

F GC right fo deſcribeſ is 
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— of *the-manor of Great Tay,” for the ſaid Als admiſ⸗ 
. — Mo ton of the ſaid Grant, at his ſpecial inſtance and requeſt 
re cuſtomary tenenients, parcel of the fufd mis 
| — 1 mor, to be held by the faid Grant and his heirs, of the 

a lord of the faid manor, at the will of the lord, accord. 


LY 


TY 
A. * C a 


1 ing to the cuſtom of the ſaid manor, by certain rents, ſoy. | 
voices, and cufloms therefore formerly due, and of right ac. 


EA = a. dcuſtomed; and then an aſſump/it for the ſaid laſt- mention. 
ea ſum. The third count was for £.r00. money paid, 
ui out and expended. Gram pleaded the general iſſue, 
=. paying, at che ſame time £.84. 5s. 8d. into Court; and 
tte cauſe came on to be tried before AsHHuUR8T, Fu/tice, 


== + at" the aflizes for the county of Eſer, when a general 


„Vverdict was found for Afle, with C. 98. 187. 44. damages, 
ſubfect to the opinion of the Court of Common Pleas, on 
2 euaſe reſerved. © That Court having decided in favour 
of Allr, he remitted that £84. 55. 8d. upon the recort, 
and took judgment for the difference. Grant then brought 
this writ of error, and (beſides ſeveral on the firſt count, 
which, not having been inſiſted on, I omit) aſſigned the 
following errors on the ſecond count: 1. That no title 

| was alledged, nor did appear to be veſted in Ale, to en- 
L title him to a fine upon the admiffion' of Grant; whereas, 
x FP. 289.) by the law of the + land, a title ought to have been 
E | ſtated, whereby he claimed the faid fine. 2. That no 


ouſtom or preſcription was therein ſtated or alledged, 


whereby fuch a fine as was thereby claimed could ariſe, 

or become payable. 3. That it appeared, © that one groſ. 

7 5 4 . 3 q : ö 

«6 ſum had been afſeſſed, and was claimed ds a fine for divert 

= e diftinft and ſeparate cuſlomary tenements; whereas by the 

þ- & Jaw of the land, ſeparate and diffin& fines ought to be 
Big - t ſet and aſſeſſed upon each ſeveral and reſpective tene- 
5 5 © ment.“ 8 e 


Wd for the plaintiff in erfar,——Lew for the 


fendant, 


” od infifted, that the ſecond count was bad, and that, | 


if ſo, as the verdit was general, the judgment . muſt be 
. + reverſed: ' 1. In order to ſupport this count, he ſaid, 2 
great many circumſtances, eſſential to erititle the plaintiff 
to maintain His action, muſt be preſumed, and ſupplied by 
intendment. r. There is no allegation of any cuſtom to 
take fines, and, without a ſpecial cuſtom, no fine is pay- 


* 
. & 
"FS. Big 


756. 11 
engem right payable from the faid Grant to the fail Aftle, ad Tory 


, . x 2.9 


able. 2. It is not alledged that the fine was reaſonable. | 
3. It is not ſtated how it was aſſeſſed. 4. Nor how 15 A 
„ g . 3 | pointe | 


5 by 


2 =y =» on pywnrry 


6 £&y 2 


| judgment. He alſo cited Elkin v. 2 (b), where, (b) 
upon a writ of error, the Court agr 
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inted to be paid. 5. Nor that the defendant had notice 
efore the action brought. 6. It is not ſufficiently un.. 
that the tenements are copyhold, for, they are not alledged 
to have been demiſed and demiſeable from time immemo & 


. 


rial, Cc. They are indeed called cuſtomary, but he © 
they may be, and yet not copyhold, nor ſubje& to the „ 
payment of fines upon admiſſion. It is not denied, that 
indebitatus afſumpſit will lie for a copyhold fine (2), but 12 Sf 
all the circumitances juſt mentioned are neceſſary to raiſe x; 3 9 
the gſumpſit, and there is no caſe in which the court has decided, se 7 
preſumed fo many things even after tverdict.— Upon this (+ F. 290% © 
head of objection he cited Moore v, Lewis (a), which aTumpſic will 2 
was an action of aſſumpſit, and the declaration contained t, * eo . - x 
two counts in the firſt, the conſideration of the aſſump- „ Gum 8 774 
ſit was, that the plaintiff had done the defendant multum Cowp..p. 703." #Y 
et gratiſſimum beneficium ; in the ſecond, that he had done by the opinion.  - 
him multa beneficia. There was a general verdict; and of — — re- 
mation in arreſt of judgment, but neither of the conſide- f hou: 
rations were ſufficient, eſpecially not the laſt, for that that of Holt, 
ſome particular ſervice ought to have been alledged ; and Chief Juſtice. 

the Court held clearly, that nothing being particularly ex- B R. 13 
preſſed in the conſideration. of the ſecond promiſe, and car. 2. 1 Ventr. 


4 


= 


entire damages being given, the plaintiff could not have 27. 
i ; 1 that land could B. R. M. 14 . 
not be intended to be copyhold, but muſt be fo alledged. PX: 7: 3 Nalr. 
But, 2. He contended that there was another objectinn 
which was deciſive, viz. that aſſigned as the third error  * © 
on the ſecond count. He ſaid he took it to be quite ſet- . 
tied, that there cannot be one groſs fine for ſeveral diſ- 
tint tenements; and it was impoſſible to read this count, 
and not to ſee that the fine was for divers tenements. 
The words are, © a certain other fine,” and ** certain 
it other cuſtomary tenements; not, © a certain other cu. 
©. mary tenement.” This muſt mean more than one tene 
ment. It goes on. farther, and ſtates them to be held  _ 3 
by certain rents, ſervices, and cuſſoms; and, if there 7 +4 
is a plurality of rents and ſervices, there muſt alſo be a 7 
plurality of holdings. In the firſt count, the words cuſ- - "i 
tomary tenements, are manifeſtly uſed to expreſs ſeveral! 
diſtinet tenements, and there cannot be.a better way of 1 


erplaining the meaning tof one part of the declaration, (+ P. 391. 


than by comparing it with the other part. On this head „ ) 4 
be relied on Hobart v. Hammond (c), where it was ex- (e); 
preſsly reſolved, that; Wem a copyhalder has ſeveral B. R. N. 14 
5 PRNw1f __ lands 


8 
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| ajb8.C.Moore lands held by ſeveral ſervices,” by copy, there the Tow 
ende ought to aſſeſs and demand the fines ſeverally for every 
les parcel which is ſo ſeverally held; Taverner v. Cromwell 


2. Hammond. (d), and Hitch v. Wallis, before BLacksrowe, Fuftice, 


7 Gee. 2 5 | 
——- Lord MansFieLD defired Law to confine himſelf to 
> AM Waed's ſecond objection. Ne Poke” in 


*,* — that, here, the objection was made after verdict, not on a 
1 demurrer, or at the trial, as in the caſe of Hitch v. Wallis, 
in which caſe the plaintiff would have given evidence of 
= one groſs conſolidated fine for divers tenements. The 
Teo 0” Court, in this caſe, will give to the word *©* tenements,” 
RET ſuch a ſenſe, if poſſible, as will ſupport, rather than over- 
turn the count. Tenements,” as defined in Coke Lit. 
(a) .. fleton (a), means any © corporate inheritances,” or any 

Co. Litt. 19 b. «< inheritances ifluing out of thoſe.” It may ftand for 
' meſſuages and lands, and, if you tranſlate the ſign into the 
thing, the declaration will run © certain other cuſtomary 

*< meſſuages and lands, which would certainly be ſuffi 
OP cient, as the fine may be ſuppoſed to have been aſſeſſed for 
_ + one copyhold eſtate compoſed. of different parts, as houſes, 


e. in the plural, one copyhold eſtate may be held by 


* ſeveral different ſorts of rents and ſervices, to be paid and 
1 P. 292.) verformed at different times. In Shuttleworth v. 1 Garnet, 
1 


as reported in ſeveral different books (b), the declaration 


B. R. M. 1 W. was on a general indebitatus aſſumpſit for a fine, payable on 

„ e the death of every lord, and aſſeſſed on the defendant, as 

| : pong i 4 tenant guorundam cuſlumariorum tenementorum (c), and up- 

1 Show. 35. ON a motion in arreſt of judgment, it was determined that 

* Comb. x51. the action lay (3). So in the caſe of The Mayor of Exeter 

0 895 + | Trimlet, (d) where on a general demurrer to an action 

(3) of aſſumpſit for petty cuſtoms, in which the declaration 

The preſent Contained 'two counts, the firft ſetting out a preſcriptive 

| queſtion does right, and the ſecond being a general indebitatus aſſumpſi 

ö as he unge for a certain ſum due for petty cuſtoms, — the demurrer 
nin that caſe; Was over-ruled, and W1LLts, Chief Fuffice, in delivering 
dhe only point the judgment of the Court, ſaid, they gave no poſitive 
argued being, opinion as to the ſecond count, but inclined to think it was 


K well enough upon a general demurrer, and that, if the 


. defendant had pleaded non aſſumpſit, the plaintiff at the 
Py ah - Vide Cowp. p. 700. note (3). - | | 5 5 a 
1 (4) E. B. T. 32 & 33 G. 2 2 Will g9. 
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at the Lent aſſizes for the county of Cambridge, . 1) 


DOD don that point, Law ſaid, it ought to be conſidered, 


_ arable grounds, Se. As to the words, © rents, ſervices, 


trial 
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trial would have been obliged to ſhew his right to the petty 
cuſtoms. | Surely the plaintiff here, is intitled to, at leaſt, 
as much advantage after verdia, whatever might have been 5 
the caſe upon peg demurrer. There, it is faid, the „ 
plaintiff muſt have proved his right. Here, the Court will | 
preſume, that, the right was proved, and no judge at 21 
prius would have ſuffered evidence to be produced of one 
general conſolidated fine for. ſeveral copy holds: it muſt be 
intended that the proof was either of one eſtate, or f 
ſeveral aſſeſſments. If the Court ſhould think “tene 
« ments” in the plural, cannot be interpreted to mean 
one eſtate compoſed of different parts, they will reject the „ 
letter 5, rather than turn the + plaiatiff round. I he word (+P. 293.) A 
« parcel” may aſſiſt to ſhew that only one copyhold was ..- 
T 3 8 N 5 
Lord MANSsFIEID.— I have exceedingly lamented, that 
ever ſo inconvenient and ill-founded a rule ſhould have 
been eſtabliſhed, as that, where there are ſeveral counts, 
entire damages, and one count is bad, and the others not, - 
this ſhall be fatal ; upon the fictitious reaſoning, that the 
Jury has paſſed damages on all, although they in truth 
never thought of the different counts, but the verdict was 
ſo taken, from the inadvertence of counſel in the hurry of 5 
nift prius. And, what makes this rule appear more abſurd, . 
is, that it does not hold in the caſe of criminal proſecu- Bk 
tions; for, when there is a general verdict of Guilty on an 
indictment conſiſting of ſeveral counts, if any one of 
them is good, that is held to be ſufficient. But in civil 
caſes the rule is now ſettled, and we have gone as far as 
we can, by allowing verdicts in ſuch caſes to be amended - 
by the judges notes (a). That might have been done in (a) 
this inftance in an earlier ſtage of the proceeding, but can- Eddowes v. 
not now after judgment. „„ Sos os — 55 G 
. BuLLer, Fuftice — The Court may grant a venire de 
nove. A good cauſe of action is ſhewn in the firſt count; 
and that it is true, appears by the verdict ; but the plaintiff  » 
has alſo laid damages aſſeſſed to him on a count in which | 
he has not ſhewn any cauſe of action. The Court, under 
theſe circuſtances, may ſend the caſe back to have damages . 
aſſeſſed only on that count, on which, in point of law, he _—_— 
is intitled to recover. 33ö;1.ꝑ oo. 1 3 
+ The Court then ſaid, there was no doubt + but a venire (f P. 294. 
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de novo might be granted by a court of error: that it had 
been done by the Houſe of Lords, and was net à new 
We , ractice, 
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practice, for upon an enquiry made by this Court on 2 7 

late caſe trom ſreland, a great many inſtances had been t 
„ A venire de novo awarded (4). 


pon 


TE (4) The cauſe came on to be ti ied, on the verre de novo, before A 4 
uſtice, at the Lent aſſizes for the county of A,, 22 Geo. 3. when 
ury, upon the evidence, thought that the ſum of C. 46. 17s. 6d. ſtated to 
ve been aſſeſſed as a ſine on the admiſſion to the firſt of the eight tene- 
ments, exceeded two years value, and that the fine ought only to have been fi 
£+46. 47. 3d. Aſfvburſft, Juſtice, was of opinion, that the plaintiff could th 
not have a verdid for that ſmaller ſum, but muſt recover either to the exact 
amount of the fine declared upon, or not at all. The plaintiff's counſel, b 
however, infiſtiny ſtrongly that he might recover whatever the Jury ſhould 
find the two years value to be, a verdict was found fof the plaintiff, by 
' _ conſent, on the firſt count for two years value, with liberty to enter the 
verdict for the defendant, if the Court ſhould think the plaintiff was bound 
do prove the exact ſum laid. ' | OP 
” # In Eafler Term. 22 G. 3. this queſtion was argued by Rovs, Erſkine, B. 
Auster and Law, for the plaintiff / Ale}; and Peckham and Mingey for the 
defendants and in the ſame term, on Saturday the 11th of May, Lord 
-MansrizLD delivered the opinion of the Court in favour of the defendant, 
23 follows: _ . | 
- bp Lord Mansfeld.——The only count in the declaration which is now mate- 
| rial, is for ſeveral fines for admiſſion to ſeveral copyholds; the declaration 
Fon ſtates a cuſtom for y- cuſtomary tenant to pay a reaſonable fine upon his 
4.» ,- admiſlion, to be af by the lord, &c. that this tenement was of a large 
annual value, viz, of the annual value of C. 23. 8-.99. that the lord had 
0 4 allefſed C. 46. 174. 6d. as a fin: for the defendant's admiſſion to this tene- 
Ewe 4 ment, and that this ſum was a reaſonable fine. On the evidence it ap- 
3 EE PR, that the fine ſhould have been only £.46. 4s. 34. that being the 
Z I full amount of two years value, and the queſtion now is, Whether the 
* (+ FE. 29 5 ) + plaintiff can, in this caſe, recover a ſmaller ſum than the fine aſſeſſed? 


Two things are neceſſary parts of this cuſtom : r. The fine muſt be aff 
. e; 2., It muſt be reuſonable. Ihe lord ſays in his declaration, that he has 
3g * afſefſed £.46. $7:. 6d. for a fine, and that this ſum was reaſonable, and 
. | brings his action for that preciſe ſum. The queſtion for the Jury was, 

Whether 46. 17, 6d. was a reaſonable fine? and they found it Was 

not, 'therefaye the plaintiff is not intitled to recover. He has not aſſeſſed 

two ea ie, but a preciſe groſs ſum; and by what rule he went in 
_  allellingthatfom, does not appear upon the record. It is true, he has 
_ * averred che che eſtate is on ee yearly value, viz. of the yearly value 
.ag. . 9d. but that is no averment of what the yearly value really 
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the Court of "King's Bench, the follo 


Firſt, Whether the Zndibe on this verdict 
ent whereupon to give final judgment? 


ed by the Houſe 


Secondly, If the finding be inſufficient, what award of Lords, upon 


ought to be made on fuch finding? g | a writ of error 
Thirdly, if the finding be ſufficient, whether upon ſach Tone ipeciat 
finding the plaintiff in error appear to be a trader, within findiog being 
the * . and meaning of the ſtatutes concerning inſufficient. 
bankrupts | | | 8 3 
The Lord Chief Baron Eyre delivered the unanimous 
opinion of the Judges preſent upon the firſt queſtion in the 
negative; and upon the ſecond queſtion, that a writ of 
Vol. III. * . venire 


this fabjeR is Tuns v. Perbins (a), which is reported in S liesen (b), Car (@) _ 4d 
I ct 1 


thiew (e), Levins (d), and 3 Mod. (e). The Chi uflice there ſa : 

« If the lord demand more than he ought, he „„ demand d at a. 

* xovo, for the Judge, in caſe of a greater demand than is due, ought not (b) 

to adjudge as much as is due to bed. and bar him for the reſidue, głinn. 247. 
* but ought to adjudge againſt him for the whole, and that his entry wa he 
® tortious, if he bad entered, and put him to a new demand (f).“ This Curth 

goes to the demand itſelf, and is not confined to the caſe of a forfeiture; _ 


at the bar.) The gif and foundation of every action muſt be proved as laid (e) 
in the declaration. This action is for a certain preciſe ſum, and, under the Mod. 133. 
circumſtances of the caſe, it could not be brought in any other way. The Reported alſo 


caſes cited for the plaintiff viz. of debt on a foreign judgment (g); or in — 1 


againſt a tenant for double the value of the land, when he holds over under (f) 
the ſtatute of 4 Geo. 2. cap. 28. (h) ; or for treble the value for not ſetting g inn 

ous tithes, under the ſtatute of Ed. 6 (i); or of aſſump/it for a total loſs on BR ie 
apolicy of inſurance, when there has been only a partial loſs (x), are not at Waller v. 
all applicable to the 


* ee t De the 3 We give no opinion 1 
might not have ed a fine for two years value, and made that © 
ſolely the foundation of his declaration. In Titus v. Perkins, a cuſtom to 128 Doug. 


being not for a preciſe ſum, but for a ſum in proportion to what the Jury 5 
Vide Die & 


hare a year's value, generally, for a fine, was held to be good. But, bo ]- 44" dg 
ver that might be, it is very clear that the evidence here did not ſupport , & 3 Ede. 1g | 


te declaration, for the plaintiff has no right to any thing but the ſum al. (K) 


lefſed ; the duty ariſes upon the aſſeſſment, and that by the evidence is „ 
Proved to have been illegal and void. Therefore the caſe ſtands as if no CUB 


lellment had ever been made, and conſequently the plaintiff's right to | 
demand a fine is not yet complete, Therefore we are all of opinion with the 3 330 
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and there is no ſuch diſtin@ion made in that caſe (which had been infilted on f L r 44% 3. 


caſe; ſor, in all of thoſe the g:/? of the action is 5 4 
ſupported, and a caſe proved conſiſtent with the declaration, thoſe actions 2 = 
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tias de novo ought to be awarded; 
. was adjudged accordingly that the Court of Ki 
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8 „„ TY is | 
W ST in the Huftings,, London, upon a leaſe for Cole v. Green, | 
x1 years of a brewhouſe in London: the defendant © 4 2 = 
. » Wplcaded null u, and iſſue upon this; and upon the evi- 1 L. — | 3 
Pence it appeared, that the defendant 1004 down the brew- Converting a 4 
houſe and erected ſeveral 2 in the place, a vg why niger res g = 
the rent from C. 120 to £.200 per annum, and by. the di- *cments of 
rection of Howell Deputy — 2 before whom the k... 
wuſe was tried; (inaſmuch as by this, the nature of te 4 
ling and the evidence was altered; ) the Jury found this 1 
0 be waſt, and gave ſingle damages /. 200, which w(wass 
ebled at {.600; but then judgment was arreſted upon „55 
otion before Sir William Wild, the Recorder himſelf, for 
e inſufficieney of the verdict; becauſe the writ and count | 
re que fecit vaſtum venditionem & deſirufionem: and tige 
ury found fecit vaſtum venditionem & deſtructionem ſcil. di- V 
vellendo the brewhouſe, and taking the coppers, and the _ a, I 
ther particulars, &c. but they did not find any ſale of ag 
df the particulars upon the place. Long guinte E. 4+ 10. 2 
n waft felling and ſelling of trees, the defendant pleaded » 52 +3 
hat he felled and employed them in + repairs, and the (+P. 299.) - 
lea was ill, becauſe he did not traverſe the ſelling notwith - < 1 
tanding that to this it was anſwered, that although in a | 
lea the ſelling is material, becauſe if he ſell them.it is waſt, 
though he repurchaſes them and employs them in repairs, _ „ 
ind becauſe the felling is traverſable, fo that iti may ap- 5 
Kar to the Court, if the employing them in repairs; be 
vat or not: but in a verdict when the waſt is found this 
lufficient whether * ſold or not. But the verdict 
; WE 2 p 3 8 ; - WAS 
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was for this exception ruled to be inſufficient, and a rule 

for a new trial granted, upon which the Jury, in reſped 

to the improvement, by the directions of Sir Milliam Will 

before whom the new trial was had, gave a verdict for the 

defendant, and judgment was thereupon given for the de. 
fendant. 3 N . „ 

Verdid fee Upon this judgment Cole brought a writ of error befor: 

aſide, and new Vaughan, 6 C. B. oe C. B. Turner, B. and 

trial and con- Raintford and Morton Juſtices, aſſigned at St. Martin 1. l. 

„ Semen Grand, and upon hearing of counſel before Howell, De. 

. ae puty Recorder, the judgment, and both verdicts, and the 

error brought, rule for the new trial (which was) quia videtur Cur quid 

| e wee certified verdict prædict. eft vitioſum & erroneum, ideo caſſetur, & 

bas ec dimi- gaheatur nova triatio, were all certified, and before the ſaid 

Juſtices ſo aſſigned, four points were argued and adjudged, 

Firſt, That the firſt verdict was ſufficient, for the reaſon 

before alledged, Raft. Entr. 695. 6. 696. d. 689. Paſch. 7, 

Eliz. 3. Pl. 1. Secondly, That both the verdicts and the 

| rule were well certified at firſt upon the writ of error, be- 

cauſe the Huſtings being an inferior court, no diminution 

may be alledged of certifying more than is certified at fir, 

(F P. 300.) and if the firſt verdiẽt be not certified and the rule, + the 
fy erroneouſneſs of the proceedings in the Huſtings cannot 

appear, and ſo no remedy upon the writ of error; and for 

this were cited Co. 8. 65. Loveday's caſe, Co Entr. 25% 

Donnal's caſe. Thirdly, Thar the Court here ought to & 

verſe the judgment, becauſe the court below erred in ſet 

ting aſide the firſt verdict as inſufficient When it was ſuff- 

cient. Fourthly, That the Court here ought to give tit 

ſame judgment here for the plaintiff, upon the firſt verdid 

a The Judges at as the court below ought to have given. And this by vit 

105 e tue of the words in the writ of ertor, Et ulterius factin 

judgment as the quod ad juſtitiam pertinet ſecundum leges regni & conſu tudine 
Judges in the crvitatis prædict', and although no precedent was produ 

13 ought of fuch a thing done before in this caſe, yet they ſaid the 

o Rave given would preſume the cuſtoms of London to be according i 

the common law, if no precedent was ſhewn to the con 

trary. And upon this all the Judges agreed and reverl 

the judgment, and gave judgment for the plaintiff ups 

i= # verdict, 5 

Upon which judgment of reverſal the defendant brouz) 

a wilt of error in the Houſe of Lords, and aſſigned ft 
error taat the Jury did not come from the four next ul, 

which according to the cuſtom of London they ought 


have done ; upon which the defendant inerror pleadedi 
ni 


ww 
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W & CLASS 


aullo e/t erratum ; and upon argument there, the Lords, 7 

with the advice of the Judges, reſolved theſe points. | 

Firſt, that this was not affgnable for error, being contrary Errer con- 
to the record; becauſe the award of the venire facias eff de ae to the 12 
quatuor proximis wardit, and the writ returned ſerved ac- £11 WY 
cordingly, and it is not like to the caſe 3 Cro. 320. nor 1 

Rell. Ab. 761. which are of more +inferior courts, where (4 P. 301.) 
it was aſſigned that one named Alderman was not an alder 

man. And one named Steward of St. Catherine's, was not 

d. But the courts and cuſtoms of the city of London 

are confirmed by act of parliament, and are as the grand 

ions of Wales, or the palace- court, and Roll's 1. Abr. 

758. nu. 3. It may not be affigned that the deputy of the 

grand ſeſfrons before whom the cauſe was tried, was not 

deputy, and Molins and Neſby's caſe, Trin. 14 Car 2.-B. 

R. Rot. 1098. and King and Allen's caſe in the ſame court, 

it may not be aſſigned that the Judge of the Mar/halſea 

was not judge, or was not preſent in court. Secondly, that 

in nullo et errat is a demurrer, and although that this is 

error in fa#?, it is not confeſſed by the demurrer, not be- 

ing aſſignable. But the demurer is upon this in point of in nullo, & 
law, becauſe not aſſignable, wherefore the judgment was is à demurrer, 
afirmed and remanded to St. Martin's to be executed. BP =. . 
And there it was objected that they could not execute it, ay he act 
becauſe they had not any ſeal for ſealing the execution. aligned. 

But to this a precedent was produced dated 11 Fune, 22 . 
Eliz. between Crowther and Gee, where in à ſimilar caſe, How the Juſ- 
the juſtices ſeal the writ of execution with their particular tices in error at 
hands and ſeals, and ſo the court reſolved to have it done _ eee 
here, but before that this was done Greene the plaintiff in tion. 

error died, not having any goods in London. And Forth, 

alderman of London, claiming by leaſe under Greene, had 

preferred a bill in Chancery, to be relieved by his bill. 

This waſt being an improvement, but he for having an Chancery after 
injunction, was ordered by the court to enter into a re- verdi& and 
cognizance to anſwer for Greene, being an le man, Judgment, and 
and upon hearing the cauſe there + in reſpect that there (+ P. 302.) 
had been one verdict for the plaintiff and another for the this affirined in 
defendant, Bridgeman, Lord Keeper, after all theſe pro- crror, ea 8 
ceedings, directed a new trial at the bar of the King's- ln. 
Bench to try in a feigned action, 0 or not, and upon this 
trial before Hale, Nos Chief Juſtice, it was reſolved to 

be waſt notwithſtanding the improvement, by reaſon of 

the alteration of the nature of the thing, and of the 
evidence, and the Jury gave their verdi& according- 


ly, 


= 
* 


* * 


ly, and 100 marks ſingle damages, which trebled amount. 

ed to . 200. which the Chancellor compelled ; Cole to 

| take. „ Mw 

The recors Cole, for having execution of the place waſted, had the 


certified imme- record tranſmitted by certiorari immediately from the juſ. 


diately from St. tices at St. Martin's into B. R. without having this cer- 

Martin's ito tified in Chancery, and from thence a ſcire-facias iſſued 
B. R. without . 3 | 

mittimus out of againſt the adminiſtrator of Greene, and againſt Forth and 

Chancery. others, ſurmiſing that they were intereſted in the place 

waſted, and now held it; they came in and demurred to 

the writ, becauſe the plaintiff ought not to have ſeiſin, 

becauſe nen con/tat that Forth entered upon title under 

Greene. 2. Becauſe the record is not legally removed 

into this Court to be executed, wherefore judgment was 

prayed of the writ, and that the fame might be quaſhed, 

And now four queſtions were reſolved by the whole 

Court; Fir/}, That the record was legally removed im- 

Scire-facias mediately into this Court by the certiorari, without mitimns 

- againſt tenants from the Chancery, upon theſe precedents, Reg. 209. . 

in potſeffion N. B 242, 246. B. 190. F. Reg. 160, 285. and F. N. 

quia inn. B. 243. Secondly,' That it being in this Court, this Court 
t, without 15 3 jy og : 

thewing titie. {hall execute it notwithſtanding Hutt. 117. Riſbam v. 

(P. 203.) Goodwin, that + this Court ſhall not execute the Judgment 

ol inferior courts, and this reſolution was grounded upon 

Paſch. 22 H. 7. Rot. 369. Raftal's Entr. 531, Aſhton's 

Placita Rediviva, 145. Mich. 3 Fac. 1. B. R. Rot. 231]. 

Fil. 3 Jac. 1. Co. B. Rot. 1819. Paſch. 4 Fac. 1 B. R. 

B. R. executes Rat. 337. Bre. Judicialia, 130. Hil: 9. H. 4. Rot. 1 30. 

zudgments giv- Theſaurus Brevium. 40. 41. 42. Raſt. +8 . 169, 192. C1. 

OT Entr. 180, 342. Rez. 170. F. N B. 242, 243. Thirdj, 

TT” That the 1 Facias was good, without ſhewing by what 

title Furth entered. And this upon Raft. Entr. 236. Mol. 

160. 2 Bro. 110. Bre. Judicialia, 155. 253. Raſt. Ent, 

279. 452. Reg. Fudic. 20. 50. and generally in recoveries 

in real actions, the ſcire- facias is againſt tales and tales qu 

Plea begin- ingreſſi ſunt. Fourthly, It was reſolved by all the Juſtices, 

Ning in bar, al- that the plaintiff ſhall have judgment to have execution, 

1 abet, and not reſpondeas ouſter, becauſe although the concluſion 

ment, judgment Of the demurrer is in abatement, yet the beginning being 

 peremptory. in bar, the judgment ſhall be peremptory. Mich. 15 Ca 

5 2. B. R. Rot. 703. and fo it was, and the plaintiff hid 
„%%% 8 | nos. 

Morton and Levinx for the plaintiff Cole, throughoul 

this cauſe. Finch, Jines, and others for e 


— 


E 2 wa 


( 
e 
v 


£883 it. ; " NEW. TRIALS. 


It was held by the Court that a new * cannot ws. 

The caſc of 
granted in an inferior court; for they are not like trials by the Mayor and 
niſi prius, which are ſubordinate upon writs iſſuing out of Aldermen of 
this Court, over which the Court have authority and in- * Mich. 


ſpection; but this Was a new trial a year after the firſt, ; Ann, oy. 
n the Court blamed. | | S. C. Fares. 84, 


85. I Salk, 207, pl. 4 4. No een ene courts. Sed vide poſt» 


Kenne moved for a mandamus to the Judge of the (f P. 30 
Court of Sandwich, to give judgment upon a verdict, _ Brooke v. 
though he had granted a new trial for es damages, * 2 8 R. 
nen en of coſts. * I Stra. 113. 

Mandamus in nature of a procedendo ad judicium, 

And for the mandamus he quoted 1 Ven. 187. Raym. 
214. 2 Keb. 871. And he likewiſe inſiſted, that a judge A judge of an 
of an inferior court cannot grant a new trial, as was held inferior court 
by Holt. C. F. Mich. 1 Ann. Hall u. Hill 1 Med, Gee TOE, " Gag. 
Salk. 201, 650. And likewiſe by Parker, C. 4 _ 12 vide poſt. | 
Ann. Page v. Round. © + Left _ 

And to that opinion the Court inclined, and granted a 7 
mandamus unleſs cauſe, and upon that the Judge belts! # as 
well adviſed, Kae | | 


Mr. Hufſe 77 ſhewed ae end the ig of a man- 
damus.” ; 

A motion had been made by Mr. Whitaker (on the 13 Rex v. Peters 
February 72 58) for a mandamus to be directed to the de- 1 
fendant John Peters, the county clerk (who was the ſteward al, F. Zr G. 2. 
of the court) and alſo to the free ſuitors of the county- court B. R. 1 Burr. 568. 
of the county of Cornwall, commanding them to proceed to An inferio: 
final Judgment in a certain cauſe by plaint in replevin, com- 2" omg, > 
menced in the ſaid 'county-court, between Fohn Cavil na <a Jenny 
plaintiff, and John Burnaford, Anthony Pamery, and Ni- judgment, for 
cholas Pelyne, defendants; in which cauſe the ſaid John the purpoſe of | 
Cavil obtained vs interlocutory judgment in the ſaid n wg mee 
court. 
The caſe, in ſhort was That Burnaford dining 
Cavil for rent; Cavit brought a replevin, in the county- 
court of Cornwall; an INTERLOCUTORY JUDGMENT Was" 
regularly entered ; and a writ of inquiry of damages exe- 4 
Cuted thireunon ; and 24. aſſeſſed for damages, and (+ P. 305. 5 
1. for coſts, and ſo much more coſts as the Court ſhould 7 
allow. 

This inguiſ tion was ſet aſide for irregularity: (viz want 


of notice of executing the writ of . . 53; 
| The 


NEW TRIALS | x83, 1. o 


The defendant's edvocatetherechenmored Th ſet a 

« the ſaid (regular) INTERLOCUTORY JUDGMENT 77 

„ Upon the defendunt's paying the cofts of e — (to 

be taxed by hy, STEWARD) and on auowing ly: and 

- - afterwards, on a ſubſequent motion ** to — — ſuch rule 
abſolute,” it being urged by the other ſide, „that the 
court had no power to ſet aſide a regular judgment,” the 
Judge took time toadviſe. At a future court, after inquiry 
from ancient practiſers in the ſaid court, and being in- 
formed that it had been the conflant cuſtom and uſage of it 
To sr ASIDE interlocatory judgments any time before er- 
- © gcuting writs of enquiry therein, on the 999 's pay- 
8 <iog the coſts of entering the ſame judgments, and plead- 
© ing iſſuably to ſuch actions inſfanter; and after having 
fully conſidered the affair in all its circumſtances: and a 
prehending it to be agreeable to the practice of 5 
Court; he declared his opinion & that it ought to be — 
i < afide and the defendant's avowry received, they having 
"4 <« paid the coſts, at the time of filing it de: bend offs 
| (which had been done in the interim): and wr. 
made a rule, thus“ Cavil v. Burnaford et al", * is 
5 « grdered, c. That the interlocutory judgment entered ju 
jn this cauſe be SET ASIDE, on payment of coſts taxed; 
Ts and that the avowry filed in this cauſe de bent efſe, laſt Ir 
A i court-day, be now, on conſideration of the Court, oy 
E ( 4 F. 305 ) made abſolute : and therefore rule for the-plaintiff i in re- ie 
| e plevin to plead at bar tothe avowry.” _ | 

And the Judge of this inferior court ſwears 00 That 
c he acted with on utmoſt impartiality i in the affair, and 
« according to the beſt of his judgment and underſtanding; 
ec and, he apprehends and believes, according to the 
„% CONSTANT USAGE AND PRACTICE abliſbed and ob- 
6c ſerved in the aid court. 

Mr. J/hitaker's motion was grounded upon the in infer 
judge's having exceeded his authority. And he had cited 2 
Strange, 823. Fox v. Glaſs. H. 1728. 2 G. 2. as the frf 
time that even this Court had ſet aſide REGULAR judgments ; 
and 1 Strange, . Bayly v. Boorne, M. 7 G. 2. where 
5 doubted of an inferior judge's having ſuch power, 

n Friday laſt (21 April, 1758) Mr. Huſſey en 
cauſe why this mandamus ſhould not iſſue, And he made te 
che following queſtions. ap 

iſt. Whether the judge or Semen of an n inferior. court p. 
has a right to sET ASIDE interlocutory Juaemenii x REGULARLY | 

TT ? 


„ 


* 


MAYS 22259720 —se aer 


24 


ry 


8 F F 8 3 


. judgment, vw Ess it be to let in the merits. But they may 


Lord MANSFIELD denied this interpretation of the (+ P. 308.) 


| 


rü. 11. 's N | E : w T R 1 A 1. 8. 8 ö | | \ 


zd. Whether in this particular caſe; the ſteward of ibi: 

inferior court had a right to do as he had done, and as is 

the practice of that inferior court: „ 

As to the firſt queſtion, e eee cannot grant 

new trials, 1 Salk. 201. Regina v. Hill, et al, and 2 Salk. V. ante 

650. the caſe of Brio! (which is 8. C.) Brobke v. Ewers. 

ot al', 1 Strange, 113. S. P. A mandamus iſſued to a V. ante. 

judge of an inferior court, © to give judgment: though 

he had granted a new trial. Therefore he would not con- 

tend that an 4inferior court has a right to ſet aſide a regular (+ P. 307.) 


do it in order to TRY THE MERITS, 2 Salk, 650. In the V. ante. 
caſe of the mayor and aldermen of Briſol, it was holden - 
« that an inferior court could not grant @ new trial.” 
However it was long ſince done by this court: and they 
would alſo formerly ſet aſide regular judgments, on putting 
the plaintift in as good condition as before. And it does 
not appear how the Court came to leave it off; as Sir. 
In Strange (ſays (in the caſe of Fox v. Glaſs) that they 


And it ſeems right in itſelf, and agreeable to natural 
juſtice, to-permit inferior courts to ſet aſide regular inter- $i 


y judgments, in order to let in à trial of the MERITS. 
Indeed it is reaſorable, not to permit him to ſet aſide the 
verdifts of - JURIES: which 1s an exceedingly different caſe 
from a judgment by default. W . 

As to the 2d. queſtion.— In the preſent caſe, the ſteward 
ated rightly and reaſonably, upon the circumſtances at- 
tending it. Mr. Whitaker, contra, for the mandamus. | 
The letting in the trial of the MERITS, makes no differ- 
ente. I ſay that an inferior court can not ſet aſide 2 regular 
judgment after they have once _—_— their authority. In 
1 Strange, 392. Baily v. Boorne, MH. 7 G. 2. B. R. the 
Court thought it a queſtion that deſerved conſideration, 
Whether the judge of an inferior court could. do it.” 
And there is no more reaſon why they ſhould have 2h:s 


power, than that of ſetting aſide verdicis. They have no FP. 
ſuch diſcretion. ** Diſcretion” is another word for arbitrary 


will. 


term adiſcretion; and referred to what was ſaid (a few days 
ago) in the caſe of Rex v. Young, and Pitts (vide 1 Burr. 6 
p. 560. and 561, 562.) And he faid that DISCRET10 is, 


. 


7 5-075 J 
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as e cel. Ys, e diſcernere * legem quid ft juſ- 


; a 
* tum. ; e LEN» 19"; 


To which rating Mr. Jul. Wilmot ed 


another, from 5 Co. 100. a. Rooke's caſe: 55 Drcaꝝ ro 


is a ſcience andunderſtanding of diſtinguiſhing :andidif., 
cerning between falſhood — truth, Kc. &c and Nov 


to do © according to arbitrary will. and private ie 


cc tion. > n N „5 
. Whitaker But theſe inferior judges have. no fort of 
TT .! diſcretionary power of any Kind. Fe fl 


Lord MANS FIELD. | hat: * of Baiby v. een 


1 Strange, 392. only ſays That it was a ee that 
s deferved conſideration.“ et 
But there is no-precedent or authority t to the contrary of 
their having ſuch a power. And it ſeems a power necey/aty, 
to the exereiſy of judicature; and 1 is very different from the 
» Mr. Juſtice Caſe of ſetting aſide VERDICTS.—T his power to let 70 
Foſter was ab- interlocutory judgments, ſeems incident to juſtice.” 


ſent. However, both. Lord Mansfield and the: hes *. twa 
judges, thought it might not be amiſs to look. into it. 
1 It wa in And—- e 


Hil. 1754. 2. Mr. Juſt. Deniſan ase del as 15 ee was — 
and P. 15% thing of this ſort before the mo in P. 28 Gi 2. 
28 G. 2 Eaſt- B. K. | 


well v. Liver- 


more. Cur' * adviſare vult.. 


5 (+ P. 309.) 3 now Lord eee Aae the opinion of the 


Court; having firſt defired Mr. Huſſey to ſtate the caſe, for 
the fake of the ſtudents: (for he took this opportunity af 
obſerving and declaring “ That nothing miſleads ſo much 

as reporting the determination of courts of juſtice, witb. 
* out having a ſutficient and correct flate of the caſe: 
which, he ſaid, was only an ignis fatuus, leading people 
into an error and mi take.) 

: Here, the gueſtion, upon the true tate of the caſe (which 

v. ante) appears to be Whether an INTERIOR curt has 


5 e POWER to SET ASIDE a REGULAR IN'TTERLOCUTORY 
"| 6 Judgment, in ORDER f tin the trial 0 the ME- 
ain 


And we are all of: us = opinion, Thae they HAVE loch 
233 a power.“ There is no authority nor even dictum, 10 
the contrary; nor is there any reaſon why they ſhould 
not have ſuch a er which is incidentage t. the — of 


juſirce, 


a 


* 


. oh ; Indeed 


1 


„ XI K K 


- fm m = «© mw rp > A Fm k.. 


1 


* 


NEW AA . N = 


Indeed there are authorities which 455 bag n I 7 rp 8 
« ferior court can nat grant a NEW TRIAL, or "_ ide the _ 


= 9 


4 & yERDICT of a'JURY, but for irfegularity.,” T 


But there may be many reaſons why they may be per- 


mitted to ſet aſide an interlocutory judgment, in order to let 


% 


in the merits; which reaſons will not hold ſo far as to make 

it allowable for them to ſet aſide the verdici u jury: {one 

of which reaſons may be, that u attaint lies upon a ver- 

« dict given in an inferior court,” ) and indeed the ſetting 

aſide a verdict of a JURY, is 0 great power to be intruſted 

to an inferior ee t 
We are, all of us, clearly of opinion “ That they may | 


tc (et aſide regular INTERLOCUTORY judgments, in order 


« to let in the merits;“ both upon the reaſon of the thing, 


and for the convenience attending it. 


+ That caſe in 1 Strange, 392. of Baily v. Boorne, proves (+ P. 310.) 
nothing at all . this. And in 1 Strange, 499. Jewell 
v. Hill, I. 8 G. 1. an inferior judge ſet aſide even a ver- 
dict, for ee (or rather for ſurpriae) which this 
Court allowed he might do. 
Mr. Juft. Denniſon added, that in the caſe of Eaftwell v. 


Livermore, it ſeemed to be underſtood and agreed at the 


"a. in the ſaid 'county-court, between John Calvil, plaintifr, 
and Fohn, Burnaford, Anthony Pomery, and Nitholas 


bar, That an inferior court could not ſet aſide a verdict, ,, 
60 . AT ALL: but he finds that he has written a note at * lt is true 
the bottom of that cafe, importing that he himſelf thought that there was 


no diſtinction 
that it ought not to be taken for granted, ſo generally as this i + 


laid down, © That they cannot do it * a# all; for that gif-uſgon of 


he thought << that an inferior court may ſet aſide even-a that caſe. But 
% verdict for IRREGULARITY ; though they are not to be 9? irregularity 


6 was there pre- 
truſted with a power of ſetting aſide verdicts upon the 8 


6 MERITS.” other reaſon at- 
And this, he ſaid, was certainly the RIGHT 4 iflindtion ; tempted to be 


#12. That they may "ſet aide even ne hs irregularity; given for ſet- 


ting aſide that 
but not upon the merits. . verdict, but be- 


Wherefore per Cur. unanimouſly, caufe it was a 

+ Let the RULE made © That Jen Peters the county. hard one, and 

« clerk, and the free ſuitors of the county-court, ſhould be fre. 4 
0 ſhew cauſe Why a mandamus ſhould not iſſue, directed MT 


« to them, commanding them to procced to final judg- 


*© ment in a certain cauſe by plaint in replevin commenced 


1 Pelyne, deſendants, in which ſaid cauſe the ſaid Jahn 
5 Cavil obtained an eee judgment in the ſaid 
5 15 county- 
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P. 311.) county - court, on + the 12th day of oa ae. 
F. 311) % Diechan oB. 


1 RuLE Dbischa nan. 
XN. B. In thecaſe of Blackquiere and others, of 
= on and another, v. Hawkins, affignee of V ea 
. , Doug. 365. per Lord Mansfield, Inferior courts 
z cannot grant a new * This muſt be eee in a 
: 5 limited aſe. Vide the caſe RT 

L FF ba 5 | 


| N an action on the caſe on affumpſit, it was moved on cho v S-. | 


| he could give that ftatute in evidence on non eff factum, tute of gaming. 
' plaintiff that this had never been done, that the defendant “ Joddrell 
Chancery againſt the plaintiff for a diſcovery, relief, and 
defendant firſt pleaded nil debet, which he would not ſtand : 


| 
3 6 F EF Þ & 4 
N. - new TRIALS 


+1. Ot other Watters reſpeſting new (, p. 31 
a Tat "Trials, &. 3 (t e ; 


21 \ of withdrawing Pleas, Replications, De- 


murrers, &c. 


behalf of the defendant for leave to withdraw the plea of cliff, T. 3 d. 2. 
nihil debet, which he had put in, and to plead non a _ B. R. Ann. 56. 
The following caſes were cited to ſhew that the Court had ter e, 
granted this liberty before: Edes and Maſon, Paſch. 5 Geo. af nihil deber, © 
2. B. R. moved to withdraw the general plea non afſump/it, and plead non 
and to plead a tender as to part, and non aſſumpſit to the allumpſit; 
reſt, and granted. In the caſe of Man and Totty, 3 2 
Geo. 2. in Scacc the Court gave leave to withdraw demur- * 
rers, and plead the general iſſue. 5 5 

Granted on the common terms of payment of coſts, and 
taking ſhort notice of trial. = 5 

Rule for the plaintiff to ſhew cauſe why the defendant Jeffereys v. 
ſhould not have leave to withdraw his plea of non eff factum ee _—_ K. 
to a bond, and to plead the /fatute of gaming, upon pay- x will. 177. 
ment of coſts, taking ſhort notice of trial, and giving Leave given 
judgment of this term in caſe there be a verdict for the to withdraw  * 

aintiff, grounded upon an + affidavit that inſtructions had (+P. 313.) 

n given by the defendant to his attorney to inſiſt upon non eſt fatum 


the flatute of gaming; and the attorney apprehending that 2 temps Trp 2 


did not plead the Hatute ſpecially. It was objected for the V. poſt. Taylor 
had been guilty of an affected delay by exhibiting a bill in 
injunction, to which he had put in his anſwer, that the 


* 
% » 
g 
4 4 1 
# , * 
* 
8 3 


PY 


by; and then pleaded non eff faftum, and an injunc- 


tion with liberty to proceed to judgment was granted 
in Chancery. | 
PER CuRiam, (abſente Cap. Fuſtic.) The Court will 
not give leave to withdraw the general iſſue, and 3 
ſpecially where it is to the prejudice of the plaintiff, or 
where there has been an affected delay; in this caſe it ap- 
pears by the anſwer in Chancery that the defendant has a 
good defence at law, and here is no affected delay. In the 
caſe of Malters and Shelmandine, Mic. 15 Geo. 2. leave 
was given to withdraw the general iſſue Not Guilty, and 
plead a juſtification, upon the like terms as in the preſent 
caſe; and they ſaid they remembered ſeveral other caſes 
where the like had been done by the Court; ſo the rule 

was made abſolute. 8 


l pleaded two pleas in Hilary term laſt; and in this 
22 Geo, 2. B. R. term, after iſſue joined, obtained a rule to ſhew cauſe why 
Bu 5 te he ſhould not have leave to amend his two pleas, and to 
7 after add a third plea. Upon ſhewing cauſe, Mr. Ford objected 
(+ P. 31 4.) to adding the third plea, + becauſe it was now two terms 
two terms ſince ſinice the defendant pteaded ; and compared it to the courſe 
the firſt pleas of the Court not to give a plaintiff leave to add a count after 
, we- erm. ·•·¹· e 5 
— _ But per Curiam (abſente J/right J.) the rule muſt be 
1 8 abſolute upon paying coſts, both as to amending the two 
pleas, and adding a third; for there is no time ſimited for 
application to the Court to plead ſeveral pleas; the reaſon 
way a plaintiff muſt apply for leave to add a count within 


two terms, is becauſe he is obliged to declare within two 


terms, otherwiſe he will be out of Court, and a new 
count. is conſidered as a declaration; and the phintiff's 
being refuſed after ts terms to add a count, is not under 
ſuch difficulty as the defendant would be if he were 
refuſed to add a plea after th terms, becauſe the plain- 


tiff may have a new aQtion,—Serjeant Draper for the de- 


fendant. 


Taylor v. fod- IMPRISONMENT : defendant pleaded the general iſſue in- 
ines . 5 — ad vertently, and now moved to withdraw it, and for leave 

254. k wn . 5 . 5 > 
be detend- the plaintiff was making a mutiny therein, and ſo he im- 
ant permitted priſoned him; this was done in Blackburn v. Matthews, 


to plead a ſpe- u 8 4.3 3 FE ; : 1 
cial judißentden Ang terms of — trial. And in Tarlet 


Tuaxsrass: the defendant juſtified for toll at Hounſlow, 


to plead a juſtification that he was maſter of a ſhrp, that 


v. Wrazgs 


2a | -n@ wi 1 21414 


v. Mraęg, Trin. 20 Geo. 2. defendant pleaded the bt after he had 
iſſue, and wanting afterwards: to pay money into court, e- ogy gn 
the defendant had leave to withdraw his plea, pay money , edi 

into court, and plead the general iſſue again. In Trin. 21 
Geo. 2. Water v. Botoeli, the defendant in Hilary term be- Vide ante. 
ſore having pleaded two. pleas, had leave in Trin. term fol- 8 
lowing to plead a third plea; and in Mic. 21 Geo. 2. Jef. Vide ante. | 
fires v. Wai ter, leave was given to withdraw'non of foes (4 P. 315.) 
tum; and to plead the ſtatute of gaming. 

Per Curiam : There are many inſtances of this | having 
been done when the Court can prevent the plaintiff from 
ſuffering any inconvenience by it, as by obliging the de- 
fendant to take ſhort notice of trial, and that, if there be 
a verdict for the plaintiff, he ſhall have judgment as of the 
preſent-term; therefore let the defendant be at liberty to 
plead a juriſdiction, and the general iſſue _—_ if he 
pleaſes, upon the terms mentioned. 

Mt. Norton 1 for "OE to withdraw two demurrers, Robinſon v. 
and plead to iſſue (upon payment of coſts); and a RULE was Raley, I. 25 
theyeupon granted to HEW CAUSE. 2x” 1 

And now Mr. Yates ſhewed cauſe, for the plane 1 1 
2gainſt the defendant's being at liberty to withdraw the 1 Burr. 321. 
two demurrers, and. plead the iſſue. And he cited 6 Mod. 2 5 2 
102. The caſe- Croſt v. Bilſon (a), 6 Mod. 1. The cafe dw _— 
of Staple v. Hayden (b), 1 Ld. Raym. 668. The caſe of murrers, and 
Fox v. Wilbr abam, kar 2 Strange 1002. (c) The Bank of plead to iſſue 


England v. Morrice. © b e chi 5 
Serjeant Poole, _ Mr. Norton N for the defend- n 
ant. | ſeveral iſſues in 


The merits have: ot "YE tried . the demurrers. fad 3 N 


We move this at common law, not under any ſtatute. And FO 


the Court are not bound down by any certain rules. And v. au buy 
they cited 2 Saund. 202. Rex v. Ellames [2 W 2 
Dutcheſs of Marlborough v. Widmore, Hil. 4 G. 2. B. (a) 
2m Caſe of Cope v. Marſhall, Tr. 28 G. 2. B. Re en 1y 15 122 * ; 
urr. 259. S. C. 3 
The 52 of 8 Fog v. Giddins, Tr. 29, 130 G. 2 B. R. 1] + P. 55 16. 9 = 
was even after the Court had g given their opinion -x. * 42 5 
And here is a declaration of twenty - counts, ma- 9 E 


 nifeſtly intended to «catch. the defendant, and 0 ſave * i wht (ls 


colts, _ 2 a demwrrer and 


1 


If our motion is granted, the contingent damages aſ- mere an 
ſeſſed, will k th 5 þ but the Court 
„will be out of the caſe, and will be as none at had given no. 


Hs | | opinion; and 
Lord the role was | 


3 | | p 


Geo. 2. Rot lo- "I 


U 42 


without de- 
fence. 


this motion is zo get rid of 
have had his coſts, if the defendant had done right at firft, 
and joined ifſue upon theſe facts, ling" Has been found 


is cited, I take it for granted that none RxISTs. 


N E W] TRIALS. 


das after a DEMURRER and 2 but this is af- 


ter a TRIAL, and without any 
Now as no caſe of ſuch an amendment after @ TRIAL 


Theſe are frivolous demurrers; and the only view. of 
the ces. But the plaintiff, would 


againſt him. 
So that here is W eh precedent, nor reaſon for al. 


lowing this motion. 


Mr. Juſtice DENIso concurred. 


Where the demurrer is firſt argued, before any trial of 


the iſſues, the court will give leave to amend: as in the 
caſe of Giddins v. Giddins. But this is an attempt to 


amend an iflue at /aw AFTER @ verdi has been found on 


3 


ar. „ 


the demurrers; of which there never was '\an nfl 


the iſſues upon FACTS, and contingent damages found upon 
ance. 
And we do not know where it would end; nor do 1 well 
know how the cauſe could be again carried down to trial. 


If this had at firſt gone down to iſſue, and had been found 


againft the defendant, it would have carried coſts. 

Court cannot help ſeeing that this is tape RE 
CORD: here are verdicts and conting 
therefore we cannot help this: I wiſh we could; becauſe 


the merits ſeem to be with the defendant. 

The caſes of amendment cited are where the whole is 
ſuppoſed to be in PAPER; or elſe the Court COULD Nor 
have done it. We have no authority ro do this, AFTER 
tis plainly . RECORD. | Mr. Jaflice For8TER” con- 


rad. 


Per Cur unanimouſly JUDGMENT for: Gs PLAINTIFF 
upon the DEMURRERS. 

After iſſue joined upon a plea at bar to an avowry, the 
Court would not ſuffer the plea to be withdrawn, and the 


avowry confeſſed, without conſent, as the avowant would 


Vide ante, L E. 


Intro. (k). 


loſe his coſts. 


Shin. 594. 
In the caſe of Collins v. Blantern, 2 Wi if. 24h C. P. 
refuſed to let plaintiff withdraw a demurrer to the defend - 


ant's plea, and take iſſue; but this was after two 1 


9 7 


Mr 


FE 1 
1150 MansrieLD,—lt is admitted FR have been 


2 circumſtances. 


ent damages found, 


£88. 11, | N E W TRIAL S. . 


Mr. Huſſey ſhewed cauſe againſt a rule of Mr. Guuld's, Alder v. 
« why the plaintiff ſhould not be at liberty to withdrato his Chipp, H, hats © 
#: ROE | Geo. 2 


4 8 g , ” . . R. 4 
« replication, and reply de novo. 2 Burr. 755. 


The caſe. was, that the plaintiff had (by the miſtake of Withdrawing 
his former attorney) traverſed a leaſe under which he him- a replication 
T i and replying de 
The Court made the rule abſolute, „ eee 

And Lord MAxsFIEID faid, he conſidered this as an ment. 
amendment, and that the propoſing it in this method of 
withdrawing the replication and replying de novo, was 
only to prevent the defacing and obliterating the roll. And 
he obſerved, that the Court had not uſed the fame ffrict- 


neſs of late years, with re to amendments, as they for- 


merly did: and he faid, it was much better for the parties 

that they ſhould not: however the Court would always (T P. 318.) 
take care that if one party obtain leave to amend, * T0 # 
other party ſhould not be prejudiced nor delayed there- 


And he obſerved that the caſe of the * Bank of Eng- * 2 Stra. 2102. 
land v. MAorrice, turned upon its own particular circum _. .-_ * 
ſtances, and was the caſe of an executrix too. ; . 


8 wel 
Note, — The length of time in the preſent caſe had been | 


objected; viz. fix terms. But it was anſwered, *< that 2 
«in many caſes, amendments had been made after a "© x 
“ much longer time.“ . „ 


Kule made abſolute. 


5 


In treſpaſs, aſſault, and impriſonment, the defendant Wilkes, Egg. | 
pleaded the general iſſue, whereupon iſſue was joined laſt . 
erm, and notice of trial given for to-morrow the 11th of liament, * "of 

ovember, On Monday laſt the 7th of November, the de- 4 Geo. 3. G. 8. 
endant moved for leave to withdraw his plea of the gene- n IJ 
al iſſue, and to plead again the general iſſue, and a ſpecial i | 
uſtification under a warrant of Lord Halifax, ſecretary draw the gene- 
ſtate; and relied upon the caſe of Taylor v. Jodrell, ral iſſue, and 
. R. Mich. 23 Geo. 2. where, in impriſonment, the de- 2 ſpecial 
endant had pleaded the general iſſue, the Court gave him tn ane 
eave to withdraw that plea, and plead a juſtification that waiving privi- 

e was maſter of a ſhip, that plaintiff was making a mu- lege of parlia- - 
ny therein, and ſo he ae ae him, upon terms of 3 | __ 
aking ſhort notice of trial, and giving plaintiff judgment | 
f the ſame term. The like was done in Blackburn and 
Matthews, Trin. 23 Gee. 2. B. R., and in many other 
milar caſes, where the Court could prevent the plaintiff 


To being delayed, or ſuffering any inconvenience. 5 


Vor. 1 þ Serjeant 


E $3. u. 


NEW TRIALS. 


fendant could not, by coming into the uſual terms, put 
the plaintiff into the ſame fituation he was now in, the 
privilege of parliament taking place next Monday; where. 
upon defendant agreed to waive his privilege; but it waz 
anſwered by Glynn, that the privilege of a member was 
the privilege of the whole houſe, and that he could not 
waive it without leave of the houſe; and that the houſe 
ight inſiſt upon the privilege. - OD 
 Cunia. We will not ſuppoſe any thing ſo diſhonoura- 
ble in the Houſe of Commons: let the rule be made ab- 


| r. 3150 ; #Serjeant Chun for the plaintiff, objected that the de. 


ſolute upon defendant's takipg ſhort notice of trial, and 

that if the plaintiff has a verdict, he ſhall bave judgment of 
ti term. ©» | Re 
2 Will. 20s, Willes againſt Webb, Eſq. member, &c. the like mo- 

tion, and the like rule. | 
Deen v. Rok, This was a ſpecial action upon the caſe pins the de- 
T.$G.3. fendant, for deflowering the plaintiff's daughter per quid 

a 8 * Will. ſervitium amiſit : the defendant having dende the general 


iſſue, now moved for leave to withdraw that plea, and to 
| The Court re- plead the ſame plea again, together with the plea of the 
— fuſed to permit ſtatute of limitations; upon an affidavit made by the de- 


1 fendant's attorney, that at the time when he was bound tg 
the ſtatute of plead the rule of the Court, and then pleaded the gene- 


ral iſſue only, he was not fully inſtructed by his client what 
to plead ; and a ſimilar caſe was cited in B. R. of Vila v. 
Barry, wherein the Court permitted this, upon an affidavit 
made by the very ſame attorney, that he was preſſed fora 
Fo -* © "plea, and was obliged to plead before he was inſtruſted, 
((t P. 320.) and therefore +pleaded the general iſſue to prevent judg: 
| ment. | | 2 
Upon ſhewing cauſe it was inſiſted for the plaintiff, 
that the general rule of both the courts of B. R. and C. B. 
is to permit a defendant to withdraw a ſpecial plea, and 
plead the general iſſue, but not vic? verſd; and mar 
| Caſes were cited to ſhew this to be the practice, which wal 
agreed to be ſo by the Court; and it was ſaid, that in th 
caſe of Vile v. Barry, the attorney was ſurpriſed not in- 
ſtructed, and pleaded the general iſſue to prevent judg: 
ment: and for that reaſon the Court of King's Bench & 
viated from the general practice in that particular calc; 
but here the afhdavit made by the ſame attorney do 
not go ſo far, and therefore the rule ought to be dil 
charged. „ 
_ Curia. It is a good maxim, that the law will ratle 
ſuffer a particular miſchief than a general inconvenien® 


limitations: 


os 
# 
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re rules of practice muſt be ſtrictly obſerved for the 
ak 


e of certainty, or practiſers will be negligent. Indeed 


under very ſpecial circumſtances, the Court will permit a 


defendant to add a ſpecial plea: in a late caſe of public 


concern, the defendant being adviſed by his counſel that 
he might give the ſecretary of ſtate's warrant in evidence 


upon the plea of the general iſſue, pleaded that plea only; 


the judge before that cauſe was tried, having been of a 
contrary opinion, it was afterwards moved in a ſimilar caſe 
of Wilkes v. Webb, to withdraw the general iſſue, and 
plead the ſame plea again, and a ſpecial juſtification under 
the ſecretary of ſtate's warrant, which was allowed by the 
whole court; the defendant at the time of pleading the ge- 
neral iſſue only, being ill adviſed by the counſel, and not 
knowing then the opinion of the judge who tried the 
former ſimilar cauſe ; beſides, that ſ En cs was allowed 
to try the real merits of the caſe, but the plea of the ſta- 


Vide ante 


(+ P. 321.) 


tute of limitations is not to be favoured, becauſe it ex- 


cludes the merits ; the Court gives leave to add a plea for 
the furtherance of juſtice, but to permit this plea of the 


ſtatute of limitations, would not be ſo. The rule was 


diſcharged per t#tam Curiam. 


Serjeants Hewit and Davy 


for the defendant, Serjeant 
Burland for the plaintiff, 55 


Aion upon the ſtatute for ſelling coals ſhort in mea - Ellis qui tam, 
ſure, to recover G. 50. penalty. The defendant laſt term &c. v——H 


pleaded a recovery in B. R. for the ſame offence, and now 
he moved to withdraw that plea, to plead the general iſ- 


8 G. 3. C. B. 
2 Will. 369. 


Where à de- 


ſue, and take ſhort notice of trial; but fer Curiam, the fendant pleads 


defendant has delayed the plaintiff by this ſham plea, 


he > ſham plea, 


has produced no affidavit that he has any merits, and de- 1 * kum _” 
ſerves to pay the C. 50. for pleading a * plea, ſo the withdraw it and 
rule muſt be diſcharged. ES plead the gene- 
| 1 FE 
* 


Q 5 


{ESSAY 


— 


1 5 Ss: By 8 ur s), C 


* i do x A ; S „ 1 


the caſe of 1 Eee v. Fulcher, Tris. 21 7. Rot. U 
662. Palmer, 491—505, in treſpaſs, en da rtl 


ap for the Seton apt * reaſon of the FEY a, PE © 1 


Where PY/ NT TOY 72 is good | becaue it is true) the te | = 
mt a e the law upon the truth, and are not bound by A 


10 . in B. R. in this . the ſpecial at Lanevition. 


ter was found as follows, viz. that William Humfryſon, 2 17 Elie. 3 
who was ſeized in fer, ſuffered a common recovery to 779595: 0.248; 3 
dimmerton and Fulke, M. 28 H. 8. to the intent that they Ron or MY 
hould grant an eſtate to him and ZElinor his wife, for their uſes, remainder 7 


lives, = remainder ſemori p wero of the body of the huſ- to ſeniori puero. 
band in tail, the eee L, over in fee to one Kiner ſly - 

the recoverers made a feoffment accordingly Anno. 2 E. 2 yo 

b. and afterwards Humfryſon covenanted by indenture _y . 

with the ſaid Kinerfy, to levy a fine with his wife, to the to uſes, re- 1 3 
uſe of himſelf and his wife for their lives, the remainder — to ol 
jo the uſe of the eldeft child of his own body in tail, the re- his? ne \ 
mainder in fee to Tinerſſey: which fine 5 ok E. 6, was in 1 
om r ney with g b | aN, 1 he og 1 25 fee _ 
ied, a os took another wife, om 24.7 
bad iſſue, ee and afterwards A ſon, and a 324. i 
died: the ſon, within age, made a leaſe to the plaintiff, Fin jenes. 
38 in the declaration is e but no mention in vd — 3 


# 
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verdict of any rent reſerved ; the defendant, as ſervant ta 
ter, entered upon the leſſee; and ſo, &c. upon 
ole matter, if it ſhould ſeem tq the Court that the 
- fendane not guilty; but if it ſhould — to the Court 
4. the dee. of the daughter upon the leſſee of the for 
they found the defendant guilty, and af. 
— damages: upan which mo ſo return- 
Koa. XR. ed, it was often argued at the | bar, and by the e bench, and 
en- it was divided into ten points. f | 


1 


— 
. r 8 1 — N FAN 


. rel upon the leſſee. 
Uſes, T he 18. To what uſes the recorerers are . as to 
; the execution of the eſtate and his wife; 
'  __ and as to this, all the Mics, agroed that they were 


ſeiſed to their own uſe, by the intent of the recovery, be- 
cauſe otherwiſe - they could not rightly make an eſtate 


to $ 7 pho ed the recovery again, a8 they ought 


| Remainger, "be 2d. If f- o'be a goqd name of urchaſ 

. bs way of emaitiler, 1 ee dag e in rerun 1 
1 the dk of the limitation. And in this alſo they 3 
agreed that it is a name of purchaſe; and Gawd 
and FFraye pur 75 e Cvix.) that a perſon not in 
eing at the firſt, may tals 4 recainder by haſe, if 
be in eſſe before the 2 null eftate deter » fo that 
the limitation of the remainder be In general words, 25 
# : 2 e right heirs of J. S. or to him who ſhall firſt come 
ah t. Paul's, to the wite that ſhall be, and the like. 
4 ar 34s: IF But ir 2 limitation be in + ſpecial words, as to Fane, the 
3 * firſt wil fe of J „ K. 1 5 he hath nor any wife at 425 time, 
= or tothe ma Ir and commonalty of Iſfngten, Pbere ther 
| 25 not any 125 at the time chere, dee before the 
determinat on of the particular eſtate, J. F, takes one 
. e to wife, or Iington be incorporated by the name df 
Ma yor and Commonalty, yet they ſhall not take there 


FI 74 =o os 


mainde <4 


| ; a oh Ihe zd. If the remainder - thall be. in abeyance until 


the birth of a fon, or whether the eſtate tail ſhall be exc- 
- cuted in the father until the birth of 2 fon : and in this 


Ss nm ages. ana EEE 


F 15 they all agreed that the remainder is in abeyance, ul 
VV fi the tail executed, and Vouched 30 Af. Sibfford's caſe 
N77 * © the reminder was limited ropinguioriba bus de ſai 

Sm al ging, and. 1 17 the wife that ſhall be. 
I be qth. If by the fine the remainder hich folloye 


. the _ in bender un yy to a right, or agel 5 
4 0 | 


18. n. 2 014 220 


hou be e om t the law: and a8 to 
Wraye that _- remainder in 3 
3 and the t byt the 


nnn 
b of the ticular tenant ; and they compared this t9 
deſcents and non- claims in the time of vacation of à bi- 


CS nts bets is in the hands of 5 
erdianſnip z becauſe in the one caſe there is not any per- 

2 to make Claim ; and, in the ſecond, claim cannot be 

made upon the poſſeflion of the king. 

The 5th point. If the warranty being collateral hall 


bind the 3 the ſon: and it was agreed by al! 
that the remainder 


o, then if 3 
afterwards, when he is born, de takes be pollen in (TP. 326) 


that it ſhould not, becauſe, admitti 
ſettled upon the fon by the name of 


remainder, that this being before the deſcent of the war- 


ranty, avoids the warranty: beſides, the fine is not a dif- 


continuance of the remainder, becauſe it was in abeyance, 
and therefore there is not any reaſon that the daughter 
thould have the benefit of the warranty, he is in 
& bim who bath an uſe en Ie pe. | 

The 6th point. If by the words fer: ſhall 
be underſtood the 8 who was 0 born, or the 
ſon who is the male: and in this the Juſtices unanimoui- 
ly agreed, that the puer is common as well to the female 
as the male, and may be taken for both in grammatical 
onſtruction, and expoſition of the civil law : but the 


0 
beſt interpreter of the intent in this limitation, is the fa- 
ther himſelf who made the limitation, and he hath ex- 
plained by the indenture that the remainder ſhould * to 
bis eldeft child; and therefore the Juſtices all 
that the daughter is to take the remainder z but 
faid, if the indenture had not been made, then the J uſ- 


tices ought to expound the word puer according to the 


moſt common intent, which is to ſi . 5 
 Couthcot # contra as to this, becauſe the daughter being 
the firſt upon the remainder is aptly enough ſettled before 


the birch of the ſon, the ſhall be preferred far ber rei- 3 


he 7th, If the leaſe of an infant, oma rent res * 
had not any — ? 
ration, but if rent was reſerved, it would be — vorda- 


8 be void or vordable: and 
agreed that it is void, becauſe he 


\ ble. So a feoffment made with the proper hand of an in- 


aut i a voidable ; and . ſaid that my Hong T7 605 X 


ſhoprick, which ſhall not prejudice the ſucceſſor; nor 


- 
* * 
9 7 
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may take advantage of this by way of allegation, Evie | 
dente, or otherwiſe. 
Ihe 8th. If any averment lies by the daughter againſt 
the fine, to ſay that ſenior; puero in the fine means the If hi 
eldeſt child. And they all agreed that it did, becauſe it to 
was with Deve] the fine to add matter which ſhould explain ex 
the words of the fine one way or another.. by 
The gth. When the Jury find, that if the entry o ſib 
the daughter was not ul, the defendant is guilty; if the 
the Judges ought ſo to adjudge him guilty if they find the we 
rw not lawful, when in truth it appears to the -juſtices, de. 
by the other matters found, that he cannot be guilty of the I to 
ejedtment, becauſe the leaſe was void d principio. And I uni 
in this they all agreed, that the Juſtices are not bound I ma 
by the concluſion of the | Jurors, but may adjudge ac- I agr 
cording to law: and they cited 34 Af. where the jurors if 
found a releaſe of an infant, and concluded, and ſo no due 
diſſeifin. So 10 E. 4. fo. 7. treſpaſs againſt. the lord for if the 
diſtraining, the Jury found oy the plaintiff ; but becauſe II oth 
the ſtat of Marlbridge is non ideo puniatur dominus,  &c. rem 
the Court adjudged for the defendant. - So 9 E. 4- he 
3. a. Tilly and Wooddye's caſe. pov 
The 1oth point. If the verdict was imperfect. in cert 
| Sending the daughter primogenitam filiam ; and the ſon. je- for 
eund genitum filium : and they all agreed that the verdict I and 
was good, becauſe it is true, and the Court is to adjudge judę 
the law upon the truth. And fo, at length, en dict 


was en e e nibil N per een was 
| | | Wi; 
, | defe 


( P. 28. HWP here the Fury find era law, the * will find 
f 328. not take notice MF it, 11 will adjudge At. to la. of i. 


tee pon an Ke by: George Lee v. Patrick Lee, it was 
NI. 30 & 1 found by verdict, that Vincent Lee was ſeiſed of land in I Of a 
Eliz. Exch. Denbigh, in the county of Denbigh; and having three, ſ 6y 


„ 515 1 ſons, viz. Francis, Faſper, and George the now plaintiff, al 
The deviſor made his will, whereby he deviſed the land to Faſper for 
bath three ſons, twenty-one years, to the intent of performing his will, . E. 


F. I. KG. He and paying his debts, and he alſo made Faſper executor ; I Dear 
| = robo ker and if Faſp er died within the term, he ih that George years 
years, for cer- the now ene ſhould have the ile term as he had given Exon 
ns e Hf to Jaſper, and that George ſhould alſo then be his exe- 
: 2 1 J. cutor. And he deviſed the land over to Francis in tail, 
die wichin the remainder in ay to Joer, remainder in tail to George, 


W G. (che and 


un un | $:Pfn*Ci1if%4a'L1 v BA ners, - 
and died. Faſper entered, Francis died without iſſue : e 
Jaſper had ifſue ' Patrick the defendant, and died within ee 2 5 
the term; upon which George entered, and Patrick ouſted t be ceecutor. 
him. And if by the deſcent of the eſtate of inheritance Deviſe of the 
to Jaſper, being in poſſeſſion of the term, the term was land over to F. 
extinct, they found an ęjecrment. And it was argued 40 pong 
by xy jt and Piggot upon the point, to wit, if the poſ- emainder in 
ſibility limited to George the plaintiff, was prejudiced by tail to G. J. 
the extinguiſhment of the term in Jaſper, and the books entered. E. died 
were cited. And the Court agreed if a term for years be Thins : 
deviſed to one, and if he die within the term remainder the defendant, 
to another, that þy deſcent of the inheritance to the firſt, and died withia 
unity of poſſeſſion, his grant, or his forfeiture, the re- r term, upenn 
mainder is defeated, But Mantuood ſaid, and all the Court _ - | 
agreed, that if lands be deviſed for years to one, +and (+ P. 329.) ; 
if he die within the term, that another ſhall have the reſi- guſted 13295 bn 
due of the term, that no act of the firſt can prejudice Qu. If by the 
the remainder in the ſecond; but, per /Manwood, it is deicent of the 
otherwiſe if one who hath a term deviſe his term with ſuch ere Ef 
remainder. And the reaſon of the diverſity was, that if being in 2 | 
he deviſe the term, it is all one complete eſtate, becauſe ſeſſion of the 
power is given to the fir? deviſee, over all the term for a term, the term 
certain time; but it is not ſo where the land is deviſed, e 
for which reaſon their opinion was againſt the defendant, 

and with the plaintiff that he ſhould recover: but the 

judgment was reſpited. And it was moved, that the ver- 

dict found that if the term was extinguiſhed in Jaſper, it Verdi. 
was an ejectment to George, and it was clearly extinguiſhed 

in Jaſper for his time, by which the verdict found for the 

defendant. And the Juſtices ſaid, that where the jurors 

ind matter againſt law, the juſtices will not take notice 


of it, but will adjudge according to law. | 


Of a ſmali variance in a corporate title: of granting a leaſe 3 
y aà corporation for the purpoſe of bringing an ejettment : 
alſo of demanding rents. | : 


Zjectione Firmen . It was found by verdict, that the Willis v. Jer- 
Dean and Chapter of Exeter let the land to Harvey for eg A 
+ : : z. Rot. 674. 

years, rendering rent payable at their chapter-houſe in Cro. Eliz. 167. 
Exon, and for default of payment, the leaſe to be void. © 
Harvey aſſigned his eſtate to the defendant, the rent was in 
urear, and not paid, being demanded at their chapter- 
houſe. The dean and chapter, by the name of the Dean 
1220 2 TY Re — 


| 
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| 220.) and Chapter of St. Mary de Exen (whereas they +were 
| ( Hong by the name of Se. 225 in 2 an 
. indenture of leaſe for twenty one years to the plaintiff of 
Es the land, and in their chapter houſe put their ſeal to it, 
| and make a letter of attorney to J. S. to enter and make 
delivery of this deed upon the land, which he did accord. 
ingly; and if this be a good leaſe, they pray the opinion 
Harris, Serjeant, prayed judgment for the defendant, 
x Obje&ion, Firfl, The leaſe of the land is void by miſnamer of the 
corporation, ſed non allocatur ; for it is no material va- 
24 Objeftien. riance, and fo it hath been ruled. The ſecond - cauſe, 
| that the leaſe was not good, becauſe the dean and chap- 
ter let it in their chapter-houſe, by ſetting their ſeal to it; 
which being a perfecting the deed of the corporation, 
there can be no other delivery: then the firſt leſſee con- 
tinuing in poſſeſſion, and they out of poſſeſſion, the leaſe 
was void, and the delivery - & by the attorney, it having 
2 ſormer delivery, is void; /ed nan allecatur : for there is 
nd ather means for a corporation to make a leaſe but 
this. And Gawdy ſaid it is plain, that it is not the leaſe 
or deed of the corporation unti} delivery, as of ano- 
34 ObjeRion, ther perſon. Thirdly, The firſt leaſe craſeth not till en- 
try, and ſo cannot make a new leaſe, Mray, the fiſt 
leaſe doth clearly ceaſe without entry, Gawdy doubted. 
ach Objection. Foaurthly, The leaſe is not gaad, for the attorney hath 
5 | not executed his warrant according to his authority; for 
it was that he ſhould enter and claim it to the uſe of the 
corporation, and then deliver the leaſe; and the Jury 
found, that he delivered it upon the land, but found 
not that he had entered and claimed, &c, fed non allacd- 
5 tur : for in a ſpecial verdict, the circumſtances of every 
(FP. 33 1.) thing need not ſo ſtrictly be found, fas ſtated in a plea, 
W &c. and it being found, that by virtue of the warrant he 
delivered it upon the land, it ſhal} be intended he purſued 
5th ObjeQien. it duly. Fifthly, It is found that they demanded the rent 
5 at the chapter-houſe, where the demand ſhould be upon 
the land. Sed non allocatur; for the demand at the place 
where it is payable is ſufficient, and the plaintiff had 

_ judgment. $2] 0 5 . 8 
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1 l. SPECIAL VERDICTS 
Of the difftrance between pleading, and ſpecial uurdictz. 
In armen for land in Dua, a ſpecial verdickt was Hore & Dix, 


bound to this effect: that J. P. being ſeiſed of land in H. 1a Car. 2. 
ale WY fee, by indenture between him and T. his fon of the one 7% ener Te 
_ part, and two ſtrangers on the other part, in conſidera- x, Sid. 25. 
non By tion of the natural love and affection which he had for An uf ſhall 
7. his ſon, We. gave, granted, and infeoffed the two not be mailed by. 
nt I firangers with the ſaid land, to the uſe of himſelf for life, by declaratzag 
the WF remainder to his ſon T. and his heirs.males of his body, where it was” 
- with remainders over. And covenanted in the ſaid deed intended to be 
"" with two ſtrangers, that they ſhould enjoy the aforeſaid ochberwiſe 
ap- land to the uſes before ſpecified, and this exonerated, frad, 4. 
wy &c. from other incumbrances. And the Jury found that 


this deed was ſealed and delivered, but that it was nat ex- T4 | 

ecuted by livery nor by attrnment. F. P. died, and af- . 

terwards T. died. And if his iſſue was tenant in tail by "$5, - 

: force of this uſe, or ſeiſed of the antient fee, was the 

ho doubt; and it was reſolved per totam Curiam, that the iſ- i . 

ae ſue was ſeiſed of the antient fee, and that no uſe was ent. a. | 
raiſed by this deed, and ſo judgment was given for the J 5 % ” | 


"0- I plaintiff; and in this caſe it was reſolved, 


a - 43ſt. That no eftate paſſed to the two ſtrangers, becauſe „ p >, | 
_ as the deed indeated was never executed by hoy; &c: ; * 332.) 


nor any uſe raiſed to them, inaſmuch as there was not any 
conſideration for raiſing it; and if it was raiſed to them, 
the it could never come again to P. and T. his ſon, becauſe 
: an uſe could not be raifed upon an uſe. Dh 
JW 24. If an uſe ſhould be raiſed here, it t to be by 2d Reſfol.Þ 
way of tranſmutation of the poſſeſſion, and this could | 
5 not be ſo here, inaſmuch as the deed was not executed as 
bach been ſaid; and this is manifeſt from the words of 
8 the deed,” which are gue done, grant & infeoffe. Vide for 
od this Foxe's caſe, 8 Co. 94. and Sir Row. Hayward's. — 
4a 3d. The intent of the parties is the foundation of uſes, 3d Reſol. 
f 2 Inſl. 672. But this intent ought to have three qualifi- Mod. Rep. 176. 
cations, 1. It ought to be manifeſt upon the face of the dd 9a. 
od deed. 2. It ought to be. according to the rules of law. 1 Cro. __— 
8 This intention ought to be taken upon the entire deed, 14. 3 Cro. 39 
res & madus habendi is to be conſidered, and the caſe pl. 19. Witch: 
of Buckler and Simonds, 21 Fac. was cited, where the 5 ES 
% fiber granted that his land ſhould remain to his fon, March. 50. $4. 
and held that this would not raiſe an uſe, for although 82. 354. 1 And. 
| there is Fes, yet there is not modus habendi : ſo is the caſe 28. Nide eng of - 3 
ot Pitfield and Pierce, 16 Car. in B. R. where the fuk COTE ING: 0 
. | ' granted.” 
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granted his land to the uſe of his ſon, but no livery was 
made, and held that no uſe aroſe. Theſe reſolutions the 
+ Chief Juſtice ſaid were founded upon the book 21 H. 3. 

18. If I covenan nant that my ſon ſhall have my land, this 


is held good by reaſon of the word covenant, 1 Co. Chud- 
ley's caſe, and this is cited in Sezmour's caſe in Dyer, 96. 


* * ! 


A n Heb. denied this; and according to Hob. was 

inch. 80, 1, opinion of the Chief Juſtice at preſent, becauſe a con- 
a Cro. Kona, ſideration was wanting. But the Chief Juſtice faid that 
r if I will that my fon ſhall have my land in conſideration 

* of marriage, bern g the word covenant is wanting, yet 
the uſe is well raiſed. , VV 

4th Reſol. Ath. It was reſolved that a uſe at this day may not be 
raaiſed without deed, and to prove this vide Callard and 
' Poph. C Callard's caſe, 1 Rep. 75. a. 12 El. Dy. 296. b. And as 
2 Rolle Uſcs, bo the caſe of a deviſe of land to uſes by will in writing 
788. Poph. 50. Which is not a deed, it was ſaid that this was upon 
Mo. 688. another reaſon, Sc. rather upon the ſtatute 32 H. 8. of 
1 wills, than upon the ſtat. 27 £8. of ues: {+ 
. Ni. th. The covenant in the deed cannot raiſe an uſe, 
. which is that J. P. coyenants with the two ſtrangers, 
that they ſhall enjoy the land to the uſes aforeſaid, freed 
from all incumbrances. 1. Becauſe this is made to ſtrangers. 
"TN 2. Becauſe this is made between the parties only, without 
mention of their heirs, and ſo is intended to be perſonal. 
3. Becauſe if the deed had been good, jt would enure to 
another effect, viz. to free the land from incumbrances ; 
and they ſaid that this very matter was in Simonds and 
« oh caſe, mentioned before, and was never diſ- 
' Nota, That Bridgman C. J. took a diverſity between 
Winch. 6. covenants obligatory, and covenants declaratory, for co- 
venants declaratory ſerve to limit and direct uſes, but co- 
venants obligatory, as in the preſent caſe, for enjoying 
this freed from incumbrances ſhall never be conſtrued to 
8 1 0 raiſe an uſe inaſmuch as they had another effect. In this 
— qpaggr? to caſe exceptions were taken to the ſpecial. verdict, 1, Be- 
= P A , cauſe the declaration is of land in Spreton, and the +verdiQ 
g. 5 334:) in Spriton, and in the declaration the land js named Begh, 
wle, 50. whereas in the verdict it is called Nerth-Begley. 2. Be- 
cauſe it is not found that the lands named in the verdict 

which the deeds concern, are the ſame lands mentioned in 

2» + - the declaration. =: „„ F 

” GthReſol, But it was reſolved that the verdic was good, and 
.*-_ there is 2 difference between pleading which is done 
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ger peritor, and a ſpecial verdi&, which is the ſaying of the 


Los gen, and therefore, 1. Neither the miſpriſion of a 


letter, nor the addition of a word, ſhall hurt in a verdict, 

ſo long as con/tare poteſt that it is the ſame place and the 

fame land. As to 2. Although they have not found that 

it is the ſame land in the declaration mentioned, yet they 

have found the entry and ejedtment according to the declara- 

tion, and there he declares of land in S. that he was ejected 

from land in S. And for authority in this caſe, vide the Y 
pleading of Sir G. Browne's caſe, which is in Coke 3. 3 Rep. 46. 
where Anthony is found the ſon, but not the heir, yet good, 1 
and yet without being heir the plaintiff had not title. And 

the like exception was taken by Barkley, J. (as in our | 
caſe) in the caſe of Cleve and Pere, reported, although gr v Jan 
not at large, 1. Cro. 458. V. 4 Co. 65. 9 Co. 51. Hutt. 385. Hut. 56. 
oy” 5 1 8 . 


Where the Fury find more than is in iſſue, and aſſeſs damages, 


Se. if it be error. 


battery, and wounding ; the defendant pleaded guoad the 55. RUN 


force, not guilty, and quoad the aſſault and battery, that the „ | 


was removing a market-croſs to a more convenient place, *a gui bat- 


and the plaintiff interrupted him, for which reaſon molliter tery, wounding, 


manus injecit, Nc. and iſſue joined. The Jury found —4s to the 


the defendant guilty de injuria ſua propria, and ſo recited ee . 


: : | f to the 
the entire declaration of the aulit, battery, and wounding ape” battery, a 


(where the wounding was not in iſſue) and aſſeſſed damages juſtification. No 


oceafione tranſgreſſionis illius ad 201. and after ſeveral de- Notice taken of 


bates, it was held by the whole Court, except Windham — n 


J. that it ſhould be intended that they had given da- jeſs damages for 
mages for every 1 the declaration, ſcil. the wounding the whole, tho 
ue, 


$8 * the woundin 
which was not in i and therefore it is error, for the ere 7 


plaintiff might have demurred to the plea. | © —this iserror. 


And it is ſimilar to where the jury find more than the Co. ent. 644. 
plaintiff declares for, and aſſeſs damages for it. V. Hob. 5 Co. 35, a-- : 
1 7 and Co. Entr, 643. | I N 5 850 
N. B. Where the jury aſſeſs more damages than laid, Winks >. Clerk. 
plaintiff may enter a remittitur for the ſurplus. + If he does = 
not, but takes judgment for the whole, it is error, ang 
cannot afterwards be amended, — 273 Fe 


Error to reverſe a judgment given in Lancaſter, in an Calvert v. Ar. 
action of treſpaſs, where the plaintiff declared for an aſſault, vold, M. 4 


* N > 
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Jn all ſpecial Verdict: the © ges will not ae; upon 
any matter of fact, but 42 450 the Fury have declared 
to be true, by their own finding. 


Roberts al. Sir The caſe found by the ſpecial verdict was briefly, that 
W. Roberts, F. S. ſeiſed of land in fee, made a jointure on his wife, 


| . and aſterwards acknowledged a ſtatute, and having iſſue a 


CF. 336.) daughter within age who was his heir, died. The Aland 

nent of lang, Was extended upon the poſſeſſion of the ſeme. 

— ws a ſtatute acknowledged after a jointure, and before iſſue, but extent levied after 

Eac, pending infancy. 5 5 
Reſol. Reſolved, iſt. The extent is void as to the eme, and 

_ "Extent void cannot prejudice her title, which is paramount the ſtatute, 

ot and it was ſaid that if the ſeme die, yet the lands may not 

Landscannot Jet ay 

be extended be extended whilſt they are in the hands of an in- 

whilſt in the fant. | 


banded 24ly. A reverſion may not be extended. „ 
Reverſion not 3dly. In all ſpecial verdicts the judges will not determine 
extendable. upon any matter of fact but that which the jury have de- 
Jury muſt in clared to be true by their own finding. And for this rea- 
Aer ſon the judges will not determine upon an inquiſition or 
dr aliguid tale formed at large in a ſpecial verdict, for their 
_—_— finding of this is not an affirmation that all that is in it is 
7 - true, ; | 8 


Where the Fury find the iſſue, and more, it is goed fat 
tze iſſue, and void for the reſidue. = 


* 


Error upon a judgment in replevin in Durham, where 
- the defendant avowed that Sunderland is an ancient borough, 
conſiſting of twelve capital burgeſſes called Freemen, and 
a Lev. 25z. Of twelve inferior burgeſles called Stallingers, and that 
4 ſtranger there is a cuſtoin there, that each freeman, inhabiting any 
ee meſſuage there, hath common in the place in which, Ge. 
ind che com- for certain cattle, to wit, for two horſes, and four cows; 
mener Giſtrains and that each /fallinger inhabiting any meſſuage there, had 
them. common for one cow; and becauſe the plaintiff being à 
ſtranger, put his cattle there to the prejudice of his com- 

| mon, the defendant avows the taking. The plaintiff tra- 
| . verſes the cuſtom. The Jury find, that the capital bur- 
(+ P. 337.) gels, 52 the freemen thave common for two horſes, or foul 
cows, and that the Hallingers have had common for one 
ow. But farther they find, that the wife of each freeman 
| 8 or 


An +2 01a forthe rote 


5 


* 


or /lallinger inhabitant, bath the ſame common after the 

death of her huſband. And that the OY burgeſſes, 5 

and ſtallingers have common alſo for watches, vitulis, bobu sn, 

badenibus, Juvencis, et omnibus ad quantitat at loco ot vice, 

Hnglice their ſtints, ut preſent” limitat, et fi ſuper tota mate- 

ria, Cc. for the plaintiff, if not, for the defendant ; and | 
on this verdict, judgment was given for the avowant. _ 

50 upon this two errors were aſſigned, 1. That the 

common is other and variant from that which is pleaded, 


ſe. for , calves, heifers, &c. 2. The cuſtom for inha- 


ditants to have common is bad, and exactly the ſame wing 
Cateward's caſe, 6 Co. To which it was anſwered and . 

reſalved, 1. The Jury had found the cuſtom expreſsly as 

tothe firſt, and all that they had found over is void, as the 

caſe in Dyer, in aſſumpſit the jury found that the defendant | 
undertook modo et forma ſi F. S. ſaid true, this is good, 1 
and the er fi Nc. is ſurpluſage and void, and 3 Cro. 405. 1 
Gray v. Fletcher, et ibid. 546. Lovelace v. Reynolds are in 

point. 2. The cuſtom here is not for inhabitants, but ſor 


freemen and flallingers who are members of the corporation 


inhabiting, and the inhabiting in this caſe is merely re- 


firiative, ſcil. that they ſhall not have common, unleſs they 


inhabit. 3. The cuſtom laid for each member is good, Fach mem- 

3s well as where it is laid in the corporation, to have for ber may pre- 
them, and each member as it was in the caſe of Derby in {ibcinrightof - 
Stable and Miller's caſe. And of ſuch opinion was tze Pen. 

Court, and affirmed the judgment. Holt junior for the 

plaintiff; Levinz for the defendant in error. Pide 

ante, | ; 


14 new tr;al anted after ecial verdict ſigned by counſel (4 P. 8. „ 
b as 85 Ye * | * Ne 308. 


Upon an action brought againſt an officer for a ſeiſure Namink v. 
abſque probabili cauſa, there was a ſpecial verdict ſigned by Farwell, M. 
the counſel on both ſides ; but the Attorney-General, not- 2 
withſtanding, moved for a new trial, and obtained it: al- 5 Adlon for 
though it was ſaid by the counſel on the other ſide, that a ſeiſure with» 
there never was any inſtance that a new trial was granted _ e 


aſter a ſpecial verdict which is ſigned by counſel. M0 


* 
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The opinion of the Court as ta finding or not finding of 
. . robbery, © e gd 
The King vy. Lord Hardiicte.— Many objections were made to ſhey 
2 1 that this ſpecial verdict is not a charge of robbery ; but 
= 4 Stra. they have been all over-ruled but one, which was ſingly to 
101g. Com. the uncertainty of the finding, viz. That it does not 
Rep. 478.pl. certainly appear from the words in the ſpecial verdict, 
c Sane 8 _ <* That Coxe offering to take the money up again, the fix 
3 <6 perſons then and there being preſent, threatened him if 
of finding, as to he took it up to knock out his brains, whereby Coxe 
robbery. then and there was put in fear, and then and there de- 
The finding. & ſiſted, and the fix perſons then and there immediately 
<< took it up, and got on horſeback and rode off with it; 

„that the money was taken up in Coke's preſence,” ſo 

that the Court adjudged it to be a taking from the perſon: 

upon this point it has been argued before all the Judges, 

and my brother Carter, Coamyns, and Thomſon, doubt, but 


(+ P. 339.) all the reſt are of opinion that this is not a ſufficient find- 


ing to make it robbery. ot | 
Robbery is a felonious taking from the perſon, putting 
him in fear, 3 Int. 68. and therefore all the indictments 
. lay a taking @ perſona, but then the Jaw conſtrues a taking 
a1 in a man's preſence to be taking from the perſon; ſo 


Stamford 27. a. and when the taking ſhall be ſaid to com- 


mence is matter of evidence to the jur. 0 
Therefore I would premiſe that we had no doubt as to 
the definition of robbery, or of what would be evidence 
thereof to a jury ; but all our doubt was as to the uncer- 
tainty of this ſpecial verdict. | : 
The ſtriking of the hand here found, does of itſelf ex- 
clude all force, for it is that he gently truck, and yet if 
that had been found to have been done anime furandi, it 
would have made the caſe plain, but for aught appears 
nov, it might be but a ſimple aſſault, or an accidental 
* dlow, aud without intention to make the money fall. 
3 It is found that Coxe was put in fear, and then and there 
5 deſiſted to take up the money; but it does not appear how 
de deſiſted, and it might be by going away, &c. 


The jurors alſo find that the ſix perſons then and there 


immediately took up the money, and got on horſeback 
| 4 and rode off, and upon theſe words our great doubt was; 
M1 now there is no colour to ſay that the words then and there 


can aid any uncertainty therein, for they only relate to the 
| venue, 
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not tie up the fact; ſo then the only ma- As tothe figs 


terial word remaining, is the word immediately, and nine nification of the 
of the Judges agree that this is of ſo uncertain a +fignifi- (+ P. 340.) 


cation, that it cannot warrant the Court upon this finding — immedi- i 


to ſay that the taking was in Coxe's preſence. 

It was ſaid that that word excludes all intermediate time 
and actions, but it will appear that it has not neceſſaril 
ſo ſtriẽt a ſignification ; Stevens in his Theſaurus expound: 


the word immediate, by cito et celeriter ; ſo Cooper's Die- 


tionary renders in Engliſh immediately, forthwith, by and 


by; and Minſbeto gives it as various meanings, and refers 


it to the word preſently: nor is its ſignification more con- 
fined in legal proceedings, as appears even from 2 Lev. 57. 


in the caſe of Pibus and Mitford, which was cited to the 
contrary, which ſay thus, though the word immediately, 


in ſtrictneſs, excludes all meſue time, yet to make good the 
deeds and intents of parties it ſhall be conſtrued ſuch con- 
venient time as is reaſonably requiſite for doing the things 
this word has al ſo been frequently uſed in ſpecial verdi 


* * 


of murder, as in Oneſby's eafe, Trin. 13 Geo. 1. 2 Stra. | 


766. 2 R. Raym. 148 5. Barnard. B. R. 17. it is uſed four 
or five times with different applications; and in the ſpecial 
rerdift in Mawhbridge's caſe, Kel. 120. it is twice uſed in 


different ſenſes and explained ſo by other words, as in one 
place it is faid immediately thereupon without intermiſſion 


drew his ſword; and in another place, immediately, in a 
little ſpace of time between Mawbridge's drawing his fword, 
and the giving the mortal wound, &c. Allo the flat. of 
27 Eliz. c. 13. . 11. enacts that no perſon robbed ſhall 
have an action againſt the hundred, except he ſhall, with 
as much convenient ſpeed as may be, give notice of the 


A 
- 


+ inhabitants of ſome town near the place; and in all de- (+ P. 341.) 


clarations on the ſtatute, the averment of ſuch notice is 


thus, quod immediate poft feloniam the plaintiff gave notice, 


Ec. and ſo are the precedents in Coke's Entries, tit. Hue 


and Cry throughout, which ſhews that the word immediate. 


there means only with convenient ſpeed, and convenient 
ſpeed uſed has accordingly, been always allowed to be evi» 
dence of that averment, and likewiſe writs of habeas cor- 


| pus returgable immediatg, mean only with as much conve- | 


nent ſpeed as may be. 5 | 
And if the meaning of this word is thus unſettled, the 
Court eannot ſay it abſolutely excludes all meſne acts: the 


circumſtances here found were certainly probable evidence 
to the Jury to have found that the taking was in Co pre- 
5 —— - tence; . 


III. 


. 
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ſence; but if the Jury have not found that as a fact, we 
can make no intendment, but as my Lord Holt ſays, in 
the caſe of the King and Plummer, ing 111. as the Jury 


have not found that matter, we are con 


IR. Raym. 
2781. 2 Stra. 
$86. Fitzgib. 
x87. Barnard. 
ZD. K. 397. 

e ®* vide ante. 
. (. 


(t P. 342.) 


949 


to what 


have found poſitively, and are not to judge the law upon 
evidence of a fact, hut upon the fact as it is found. And 
my Lord Raymond ſaid to the ſame purpoſe in the caſe of 
the King and Huggins*, that it would be of moſt dange- 
rous conſequence to leave inferences to be made in caſe of 
life by the Judges, where the fact was not found. 

| Therefore the priſoners muſt be acquitted of this in- 
ditment. | | 
But we are all of opinion that the priſoners muſt not be 
diſcharged out of cuſtody, becauſe here is plain charge of 
grand lareeny upon them by this verdit; but however we 
cannot give judgment of grand larceny againſt the priſo 
ners upon this indiament; for though on + indictment 
for burglary and felony, the jury may acquit the. party 
of burglary and convict him of felony; or if a perſon 
is indicted of felony ſo circumſtanced as to exclude him 


from the benefit of clergy, the jury may acquit of felony 


to ſuch a value as would forfeit.that benefit, and only find 
bim guilty of felony within bcnefit of the clergy, and 


judgment may be given accordingly thereupon ; yet here 


the inditment is for robbery a perſona, and the only doubt 
referred to the Court by the Jury is, whether he is guilty 


| of that felony and robbery, upon the facts ſtated by them; 


but as I ſay here is a plain charge of grand larceny upon 
this verdict, the priſoners cannot be diſcharged,. but muſt 
be remanded, and then they may be removed by habeas 
corpus to be tried for this grand Jarceny; and this differs 
from the caſe of the King and Burridge, 3 Wil. Rep. 439. 
2 Sef. Caf. 264. pl. 173. laſt term, becauſe here is a fe- 


lony appears plainly upon the verdict, but there no felony 


appeared. 


2 


I bere an 3 [ball cover by yg by pleading the penaliy of 
e ſhall 


a bond to be due, and where only cover aſſets to thi 
amount of the ſum in the conditions: the method of pleading 
theſe bonds. | 1 5 


The Bank of +. Plaintiffs declare upon ſeveral indeb. afſumpſits, of ſe⸗ 
England v. Ca- Veral ſums lent, and had and received to the plaintiff's uſe, 


_. _tharine Morrice 
widow, exe 


* 


by the teſtator, to the amount of C. 31,432. 10s. and 0 


4 


* 
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um 


# 
I £4 * > . + 
283. it. 
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there is 2 count in the declaration (upon which the ver- cutrix of Hum- 
dict was found) for 752 32,000. had and received to the 475 Morrice, 
plaintiffs ad dampum of + the plaintiffs C. Jod, Defen- (+ P. e 3 


dant pleads a judgment recovered, and ſeveral bonds and ceceaſed, 
articles with penalties unſatisfied, and particularly a bond © 


As Oy „ 3 | 
entered into. by teſtator to Sir William Morrice, Bart. arg, 2 Gem. | 


dated 6th March 1727, in the penalty of C. S300. con- B. R. 183. 2 Kel. 
ditioned for payment of £. 26000. in manner therein men- x64. pl 33S 


tioned; viz. Ni. Pri. 
£ $000: and intereſt fot the whole on the 24th of qui. . An, 


5 5000. and ntefelt for L. 16,500; on the 24th of Jun⸗ 


1 
iy FIN and intereſt for L. 11,500. on the 24th of June 


I * 
Ti 5000. and intereſt for L. 6,500. on the 24th of Fune 4 
755 e and intereſt for £- 1, 500. on the 24th Fune 


f 
1 1, 500. and intereſt on the 24th of Fune 1733 
N Jefoult ſhould be made in p payment of any or either 
of the ſaid ſums, or any part thereof at the times therein 
limited; that then the ſaid bond ſhould be in full force 
and ſhe avets that the two laſt payments 9 4 £ 55000. 
of £. 1,500. and intereſt have not hex: made, and that the 
bond remains in full effect, and not cancelled or ſatisfied ; 
and another hond entered into by the teſtator to Thomas 
Wil, dated 27th of Fuly, in the 4 E. 2. in the penalty 
of C. 5009; conditioned for payment of . 2, 500. upon the 
25th of July 1731, which ſhe avers is ſtill unpaid. And 
another bond entered into by the teſtator to Duncan 
Campbell, dated 25th of March, 4 G. 2. in the penalty of 
3,000. conditioned for payment of C. 1, 300. on the 


it of May then next, which ſhe likewiſe avers is ſtill un- 


paid; Jad ſhe pleads plene adminiſtravit in this mannerg (+ P. 
« Et eadem Catharina ul terius dicit, quod ipſa plene 
a dminiftravit omnia bona et catall que fuer præfat Humfred: 
tempore mortis ſuæ in manibus ipſius Catharine adminiſtrand 
freterquam bona & catalP ad valenc* mille libr *quodg; eadem 
Catharina non habit nec die exhibition” bille pred” ipſor 
gubernat et ſocietat 155 Fa unquam poſt offea habuit aligua bona ſeu 
catalÞ 1 75 er umfredi tempore mortis ſuæ in 


3444) 


manibus iþfius Cat wh - preterquam bona & 
fatal” præd ad valenc præd mille libr que folution' & fatis- 
ation” ſeparal denar' 1 =O fe WY ſeripiꝰ obligator” 


1 


ęubernat & ſicietas action Han 


& ſocietat 


5 rc 141 VEenRDICTS 
A * judie pr ed debit & folubil onerat & obligat 


exiflunt. Et hoe frat ft verificare unde pet judic* fi præd 


m pred” inde verſus eam haber: 
manutenere debeant, &c.” Plaintiff's reply, „1 
rad Catharina die exhibition” bille pred rpſer gubernat & 


ſeciotat habuit divers bona & catall” que fuer præd Hun- 
fred: tempore mortis | 


a in manibus ſuis admimfirand ultra 
bona & catall” ſufficien* ad fatisfaciend" ra donar pred 
per ſepara obligator* articul & judic' præd debit” & folubil 

pred Catharina dampn' fua pred eifdem Lubernat 
ſatisfeciſſe potuit, viz. apud London præd ir 
paroch & warda pred.” And ifſue is joined thereupon; 
and at the trial the plaintiffs allowed the defendant to cover 


aſſets for the penalties of all the bonds and articles except 


thoſe particularly mentioned above, and on which only the 
plaintiffs made objection ; and the Jury found a ſpecial 
verdict to this effect. 

That the teſtator was at his death indebted to the plain- 
tiffs in £ 28,993. 85. 1 d. for money had and received to 


their uſe 


GP. 345. ) ITnat the money 465 on Sir William Ifurriet s bond, 


Wilen and Campbell's bonds, for the ſums in the conditions 
and for intereſt together with the penalties of all the 


| other ee and judgments pleaded, amounts to 


22, 192. 103 
That at the time of exhibiting the plaintiff's dil, 
the defendant bad aſſets in ber hands to che value of Z.41,1 52 
. 8. 

That there was juſtly due and owing on Sir Willian 


;  Morrice's bonds at the teſtator's death, for the ſum in the 


condition and intereſt C. 6, 8 30. for principal and intereſt 
on Wilſon's bond {.2,520. 200 for principal and intereſt on 


Campbell's bond /. 1, 540. 


That at the time of exhibiting the bill, the defen- 
dant had not aſſets to diſcharge the penalties of faid three 


| bonds. 


That geducting the above . 22,182: 105 out of the 
aſſets found as above, there remains in her hands at the 
time of exhibiting the bill . 18,969. 125. 5 d. liable fo 
the demand of the plaintiffs, if the penalties of the ſai 
three bonds ought not in this caſe to be allowed as charges 
on the aſſets. 
But whether they ought to be ſo or not, the Jury ih 


advice of the Court; and if hey are not, they find for tht 
| plaintifs 


8 
\ 


E959. 111, | 


in 
% 1 
f 
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plaintiffs' damages C. 28,993. 85. 14 


colts 405. aſſets to 


the value of C. 18,969. 124. 544. 


| "Tf otherwi e they find for the defendant. BYE 


ion. * | 4 > Ee” 

B. The declaration was of Hilary term 1731 
| This verdict was ſeveral times argued at bar, in Faſter 
term laſt, by Strange for plaintiffs, and Bootle for defendant; 
in Trinity term by 4Serjeant Eyre for plaintiffs, and Ser- 
jeant eie for defendant; and in Michaelmas by Marſh 
for plaintiffs, and Denniſon for defendant. 5 | 

Strange argued, That the defendant upon this plea and 
replication can cover no more aſſets on the three bonds than 
for the ſums due upon the conditions; that ſhe ought to 
have pleaded theſe bonds as ſingle bonds, without ſetting 
forth the condition, and that is the method which chiefly 
decurs in the reports, and then plaintiffs muſt have over- 
reached the penalties, becauſe the Court could not have 


Fig every ang ie nc ing th mer 
ue - | 


gone out of the record to conſider them as penalties only; 
but as that method uſed to drive the creditor into a court 


of equity to diſcover what the real debt was, therefore 
the courts of law encouraged another method of pleading, 
either for the defendant to ſet forth the condition in the 
plea, as the defendant here has done, or elſe for the plain- 
tiff to reply the penalties or ae were kept on foot 
der fraudem, and upon ſuch an iſſue they allowed ſlight 
evidence to ſhew a fraud, ſo that if one judgment was 
falſified, all the judgments were taken to be falſified like- 
wiſe, Carthew, 196, 431- That the courts recommended 


this way of pleading, he cites 1 Vent. 354 and Salk. 312. 


Parker and Atfield. That though in the plea ſhe does not 


fay no more is due than the ſufns in the conditions, yet it 
muſt be taken to be ſo, becauſe ambiguum placitum accipien- 
dum-eft contra proferentem. Co. Lit. 303. b. that the re- 
plication here is good, becauſe in all replications, except 
nul award fait, it is ſufficient to meet the plea and fallify 
the excuſes made therein, and that replication of ny! award 
depends on a particular reaſon, Salk. 138. Meredith and 


(FP. 346.) 


Alen; now this replication has done ſo. - That the pe- (+P. 346.) 


nalty is not to be abſolutely taken as the debt, he cites 
Tully and Sparkes, 2 Stra. 868. Paſch. 3 G. 2, where the 


Queſtion was, what was the meaning of the word debts in 


he bankruptcy act, and the Court held it meant a deman- 


Gble and juſty due debt. lag 
R Bsotle 


F. 348.) 
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Bootle argued, that this caſe muſt be taken according to 
the ſtrict rules of law, and as it ftands upon the pleadings - 


as they are, and not as they might have been pleaded, 
Now the ide ſtands thus, ſhe pleads that ſhe has fully ad- 
miniſteted, except uæ ad ſatisfaciend' denar* pred” per ſerigt 
ob, c. ſolubil' onerat” exiſlunt : and the replication is, 


that ſhe habuit ultra bona” ufficient” ad JET. denar 
u 


&d' per ſcript ob, &c, So that the iſſue js, whethe 
2 bad 2 ve the ſums in the bonds, c: and tha 
cannot be referred by the rules of law to any ſums but the 
penalty, for every bond is a debt immediately. Steven 
and Lofting, Michaelmas 7 Geo. 2. and the expediency of 
pleading will not alter the Jaw. That the penalties are 
pleadable whether the conditions be due/or not. 1 Rell. 
Ar. 925. Lit. 2 pl. 2. & 4. and 3 Lev. 368. Thoinpſon and 
Hunt. The plea ſays that the hond is not ſatisfied, which, 
as the replication be not deny, conſequently confeſles 
according to all the rules of pleading. ' | 
He cites 3 Lev. 368. likewiſe to ſhew that the penalty 
is a prõtection for io much of the aſſets, unleſs it appears 
to be kept on foot 8 fraudem. T Hat in the caſe of Ven. 

54. there is this difference from the preſent caſe, viz. 
that there the executor pleaded the teſtator indebted to him- 
ſelf, and therefore he was bound to take only what was 
juſtly due, but where the debt is to a ſtranger he may 
always claim the whole; and there is only relief in equity. 
He cites Cro. Cha. 362. Goldfmith and Syanor, that a' bond 
for payment of money is pleadable as a debt in preſent: even 

before the day of payment, though it be otherwiſe of à bond 
for performance of covenants. .' 1 OT 

Lord Hardwicke.—1 do hot think the queſtion now is, 
whether in ſtrictneſs the penalty is the debt, but what muit 
be adjudged to be the debt upon the pleadings, as they are 
in this caſe. The iflue is, Whether ſhe has aſſets ultra 


what will ſatisfy the ſums aforeſaid payable by the bonds, 


Sc. ſo that the queſtion is, whether 'the penalties of the 
bonds, or the ſums in the condition, are meant by the 
words ſums aforeſaid. ' The modern way of pleading is for 
the defendant in the plea to ſet out the bonds with'the con- 
ditions ; but ſure that ſeems to be an argument againſt the 
defendant in the preſent caſe; for the reaſon of introducing 


that method was, that the truth might appear. I think it 


would be moſt unnatural, when ſhe herſelf has pleaded that 
ſo much is due, for us to lay any weight on her not havin; 
faid, and no more, unleſs it appears from the whole, that 


* 


1 


r . vo ew. 


; 5. tt, r IAI VIA Der. 


0 i weare to take the penalty to be the debt; and if we are to 

85 take that to be the debt in this caſe, there is no uſe in plead- 
d, ing fairly, and ſhe might as well have pleaded as they uſed 

: to do, and then the plaintiff muſt have craved oyer and re- 

15 plied per fraudem; therefore the queſtion is, whether this 

5 replication ſhould have ſhewn that the obligees were willing 

* to take the ſums in the condition; but no caſe has been 

= Wl ſhewn where the plea ſets out the condition, that it ſhould 

at WF ay that and no more is due, or that the plaintiff ſhould | | | 
he BY reply ſpecially, + and I ſhould be glad to ſee a caſe of that (+ P. 349.) Þ 
el ſort; as to Page and Denton, 1 Ve. 354. as Bootle ob- 4 
of ſerves, it is not an authority in this caſe, for there it was 
a plea of retainer, and when the executor had as much in 

ll. WF his hands as was fuffcient for the juſt debt, it was conſi- 

nd WY dered as a payment of the bond, but ſtill it ſhews that in 

cb, theſe kinds of pleading the Court is not in all caſes bound 

to take the penalty to be the debt in law. It is pretty 

ſtrong for the court, -when the defendant has claimed what 

ty Wl is to ſatisfy ſo much as due, to preſume that more is due. 

And it is conſiderable that fince the caſe of Thempſon and 

Hunt, in Lev. the Court, by a general law, viz. the 

1% ſtatute for amendment of the law, is bound to take notice 
im that the ſum in the condition may be the debt; as to the | 
want of an averment in the replication, that the obligees 


NY. i were willing to accept a leſs ſum, do but conſider what is 
uy 1 the evidence required of ſuch willingneſs, only to ſhew that 
102 it is a bond with a condition for a leſs ſum. . | 


F Serjeant Eyre in his argument cites no new Caſes. | 
ang i Seyjeant Chapple.— That the penalty is the legal debt, 
for a releaſe of actions diſcharges the penalty, though made 
before the condition due. Co. Lit. 291. 8 Rep. 153. 4. 1 
Brownlow, 62. U hat the ſums in the condition are 
"5, Wy deemed parcel of the penalty, 1 Roll. Rep. 405. Robinſon 
and Francis. That there is difference between obligation 
Wy with a condition annexed, and obligation with a defeaz- 
ance made afterwards, Cro. Elix. 755. 1 Int. 207. That 
if ſeveral penalties are pleaded, and aſſets only enough for 
on! dre, the plaintiff muſt in his replication aver aſſets more 
py than ſufficient to ſatisfy all, 1 Roll. Abr. 922, pl. 5. That FER: 
i the +uſe of the defendant's fair pleading in this caſe is, (+ P. 350.) 
55 that plaintiffs in fact take judgment of aſſets in futuro; 
i that the covin is the matter in iſſue on replication per 
fraudem, Turner's caſe and Co. 132. and Sir William 
ky: Fanes, 19. where ſee the manner of ſuch pleading per 
"0 5 does ö . fraudem; 


* 
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fraudem; he cites for the fame 1 Lutw. 445. Bell and 


Bolton. 4, | "00: : 
Serjeant Eyre in reply cites 3 Lev. 57. Lenum v. Fyoke, 
replication would be good if avers aſſets ultra the money 


in the condition. | | | 
He cites Carthew, 208. Page and Watts, that the con- 


\ cluding the plea with a general plen? adminifliravit will 


waive the ſpecialties pleaded before; therefore in this caſe, 


if the words ſums due and payable, relate not to the ſums 
mentioned in the condition, the bond to Sir William Mor-. 
rice is waved, ſince the penalty is not due till a breach of 
the condition, and there was no breach of that condition 
at the time of the plea. ; 


Lord Hardwicke.—This is a new point which my bro. 


ther Eyre has ſtarted, and as to that of Sir William Mor- 
rice keeping it up per fraudem, how could the plaintiffs 
prove that? . . , 

Marſh cites Cro. Cha. 490, that an executor may releaſe 


a bond upon receipt of the ſum in the condition, and it 


(TP. 351. 


hall not be a devaſtavit in him. 


Denniſon cited further Cro. Fac. 8. 35. 382. and 3 Le, 
311. Knighton and Moreton. | . 
And now this term, without any further argument, 
the opinion of the Court was delivered by Lord Hard- 
wicke, as follows : : #6) 
Upon this ſpecial verdi& two points have been made; 
Firſt, Whether upon the pleadings .in this record, and 


) the matter found by +the verdict, the penalties of the 


bonds whereof the days of payment are paſt, or only the 


| ſums mentioned in the conditions, qught in a court of 


common law, to be conſidered as liens on the aſſets. Se- 
condly, If in theſe reſpects there be any difference be- 
tween thoſe bonds whereof the days of payment are paſt, 
and the bond to Sir William Morrice, the days of two 
payments not being come at the time of the plea; and 
then another queſtion will remain, what judgment mult 


| be given upon the matter as here found. As to the fil: 
point, nothing is more certain than that if there be a bond 
with a penalty, that when the day appointed for payment 


by the- condition is paſt, that the penalty is the debt at Jaw, 
and relief can be only had in a court of equity; and there- 
fore the defendant might have pleaded fo as to have had 


the full penalties allowed her as charged upon the aſſets; 
but the having in her plea ſet forth the real ſums due, 


ad having, by ſpecial averment, tied herſelf up te 


them; 


in his cuſtody, much leſs is the obligee in ſaid bond bound 


Mt Sh cr45s vYonbruermn _ | 


them, it has been infiſted on by plaintiff's counſel, that ro 

more ought to be allowed her to cover aſſets than thoſe lefs 

ſums, which ſhe has ſhewn were payable by the condi- 

tions; but we are all of opinion *that is my brothers Page * Mr. Juice 
and Probyn, and myſelf, that the penalties of - thoſe bonds Lee have = 
whereof the days of payment are paſſed, ought to be con- eee 
ſidered as the debt due at law, ſo as to cover aſſets: the eee e 
ancient method was only to plead the penalty, and to 

leave it to the plaintiff to ſhe that the obligee was willing 

to accept the debt due in conſcience, and that the penalty 

was only kept on foot per fraudem; and this was fo con- 

ſtantly the method, that there is not any precedent either in 

the ancient or modern books of entries, of a plea of plene 
fadminiſtravit, where the ſums of the conditions of the (+P., 352) 
bonds pleaded are ſet out; and when this method was 
firſt departed from I do not find, but I believe it was when 
the judges began to complain of the difficulties plaintiffs 
were put to by ſuch a diſcloſing of only part of the caſe; 
the firſt inſtance whereof is in the caſe of Page and Denton, 
1 Vent. 354. where the court ſaid, that if men would 
plead their caſe ſpecially, it would ſave many a ſuit in 
Chancery ; the other is in the cafe of Parker and Atfield, 
1 Salk. 312. where the court ſaid that the beſt oy for an 
adminiſttator to plead, is to plead truly and honeſtly ; and 
though there is a judgment for a penalty, he ought ro 
plead the judgment, and ſhew how much is due; from 
which ſayings. it was inferred by the plaintiff's gounſel in 
this caſe, that when the defendant ſhews what is due, no 
more aſſets ſhall be covered than to the amount of what 
is ſo ſhewn, or elſe, ſaid they, what is the uſe of this 
new way of pleading ? But as no authority can be found 
to prove that the penalty is not to be taken to be the debt, 
this obiter ſaying in the books ſhall not ſettle it; and yer 
notwithſtanding this manner of pleading will remain to be of 
great ule. Upon the old method nothing appears upon 
the plea but the penalty, and the plaintiff is not thereby 
enabled to tell whether it be a ſingle bond, or with a con- 
dition, and the defendant is not bound to make a profert 
of the bond pleaded, not being ſuppoſed to have the fame 


- 


to produce it; and if there were any collufions, between 

the obligee and the executor who pleads ſuch bond, the 

plaintiff might perhaps be never able to come at the truth _ 

of the f fact, in order to make a proper replication, which (f P. 353.) 

would oblige him to reſort to a court of equity to diſcover 
| | and 


. 4 


(FP. 354.) 
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and make a proper caſe at law, whereas by ſetting out the 


condition in the plea all theſe delays are avoided, for the 
plaintiff ſees what is the real debt, and may, upon enquiry, 
know whether the penalty is kept on foot per fraudem ; and 
this is ſufficient to ſatisfy the ſaying of the court in the 
caſe of Page and Denton, that ſuch pleading will fave many 
ſuits in Chancery; for ſo it will, and will enable the 
plaintiff to have the equity of his caſe even in a court of 
common law, but to require more might be perilous to an 
| honeſt executor, for the penalty is to ſecure intereſt, coſts, 
and charges to the obligee as well as the ſum mentioned in 
tae condition ; and the executor of the obligor is likewiſe 
intitled to this out of the aſſets, and therefore it is impoſ- 
| ible to ſettle and adjuſt that at law, without confounding 
law and equity; and diſputes may happen between the 
obligee and the-executor, which may oblige the executor 


to apply to a coyrt of equity, of which he muſt pay coſts, 


as if he ſhould apply to equity to oblige the obligee to take 
only his real debt ; or if he would take the benefit of the 
ſtatute for amendment of the law, and pay the money 
really due into court, he cannot do that till an action is 
brought againſt him, and then too he muſt pay coſts; 
and therefore if the matter were to be taken thus ſtrictly 
upon the plea, the executor might be left co pay ſuch in- 
tereſt and coſts out of his own pocket, though it would be 
no inconyenience tp oþlige the obligee, if he were plain- 
tiff to take his real debt; therefore it is better it ſhould be 
open to equity in ſuch caſes, than for us to blend Fthe 
rules of Jaw and equity together. This is the ſenſe in 
which that general expreſſion which has been ſo much re- 
lied on for plaintiffs ſhould þe taken. There were cited 
for [plaintiffs Cro. Cha. 499. Knyve/ton and Latham, but 
the caſe is really an authority againſt them, for it was held 
that the penalty of the bond is the debt at law, and relief 
could be had only in a court of equity; and that was con- 
firmed, as the book ſays by the judges at the table in Ser- 
e pag ; though it was held by two judges, that a re- 
eaſe þy an executor of full age, having received the prin- 
Cipal and intereft which was due in equity, ſhould be only 
aſtets for the intereſt and money received, and not be a de- 


1a/tauit for the reſidue ; and it was for this latter opiniou' 


guy that the caſe was cited ; but there. is a great deal of 
difference between charging an executor with a devaſtavit 
for not receiving a penalty which a court of equity wou! 

not ſuffer him to receive, and letting him have the advan- 
„ „ tage 


2g. S g.. g. Fe. Hoe Kr gsgr ZZZ g S8 S8 EEE W 


d 


af the plea are not the ſame as in the ſeveral avermen 
; 5 : . 5 * ; . . Y : > in 
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o 


tage of a penalty to cover aſſets, as in this caſe. The 
caſe of Page v. Denton, 1 Vent. 354. was likewiſe cited for 
the plaintiff z and at firſt ſight it ſeemed a ſtrong caſe for 
him, but upon conſidering it, it is otherwiſe, for it is a 

ea of a retainer hy an executor himſelf, and not of pay- 
mehit to a third perſon ; ſq that it would have been abſurd 
to require a replication that the obligee was willing to ac- 
cept a leſs ſum, or that the executor kept the bond on foot 
per fraudem ; and this was the true ground of that caſe; and 
the court took care to diſtinguiſh that caſe from the caſe of 
a forfeited. bond ſtanding out to a ſtranger, ſo that cale is 
like the cafe of Thompſon and FJunt ; that 'caſe was a plea 
by an executor of judgments obtained againſt him upon 
ſeveral bonds made by the teſtator; and replication that 
the obligations were with conditions to pay leſs ſums, and 
that the defendant had aſſets to pay the plaintiff ultra what 


yould ſatisfy the debts and judgment in his plea, and 


on 


demurrer to the replication it was held good, becauſe the 
penalties are the legal and due debts, and the plaintiff might 
have aided himſelf by pleading that the bonds were kept on 
foot by fraud and covin, and upon iſſue of the fraud, the 
moo might give in evidence ſuch. matter as would 
erve him to avoid the penalties, and ſo judgment was 
given for defendant: and that caſe of Thompſon and Hunt 


is affirmed to be law in Bell and Bolton, 1 Lutw. 450. 


to 


diſtinguiſh that caſe from this it was ſaid, that the ſeyeral 
leſs ſums were ſet out in the replication in that cafe, but 
that here they are ſhewn by the defendant herſelf, in the 
plea, and that therefore it muſt be underſtood in this cafe 
that ſhe herſelf inſiſts on more being due; but that makes 
no difference, for when in Thompſon and Hunt the defend- 
ant averred in the rejoinder, that he had not ultra t latisfy = 
the penalties, it was an admiſſion of the replication, and 
the ſame as if the defendant had himſelf ſet out the leſs 
ſums; another difference was made from the different man- 
ner of pleading in this caſe, becauſe the defendant in plead- 
ing the ſeveral bonds has added that the ſums in the con- 
ditions remain ſtill due and unpaid, and then concludes her 


plea, that ſhe has had aſſets ultra what will ſatisfy the 


ſe- 


veral ſums by the bonds, articles, and judgments due and 
Payable, and therefore they would have it that the ſums 
ſaid in the concluſion to be due and payable on the bonds, 
mean the ſums before to be due thereon, viz. the leſs 
ſums; but in anſwer to that, the words in the concluſion 


ts 3 
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in the averments the words are, due, and in the conc luſi. 
on the words are, due and payable, which in law is the pe. 


nalty; but there is a more ſubſtantial anſwer to be given to 
that, for the defendant has averred that the penal ſum 


of the articles remain due and unpaid as well as the ſum 
of the bonds; and as to the articles at leaſt the words muſt 
of neceflity mean the penalties, and it would make ſtrange 
confuſion in the ſame plea to conſtrue the ſame words to re. 
fer ſometimes to penalties and ſometimes to the lefs ſums, 
ſometimes to the debts at law, and ſometimes to the debts 
in equity; therefore, if thoſe words are to be applied to 
the penalties in the articles, they ought likewiſe to be ap- 
plied to the penalties of the bonds; it was likewiſe objected 


| that there is no precedent of a replication per fraudem, 


GP. 2570 


where the defendant's plea ſets forth the particular ſums 
due by the condition, but the anſwer that has been given 
to that is ſufficient, that neither is there any precedent of 


ſuch a ple. | 


As to the ſecond point, we are of opinion that the de- 


fendant can be allowed no more upon Sir William Mor- 
rice's bond than is due in equity and conſcience, for it 
appears that the days of payment of the two laſt inſtal- 
ments were not come, and we conceive that upon this 
plea all the prior inſtalments muſt be taken to be ſatisfied; 
then the queſtion will be, if a bond be pleaded with a pe- 
nalty conditioned to pay a leſs ſum at a day to come after 
the plea, whether it ſhall be allowed to cover aſſets to the 
amount of the penalty; it muſt be allowed that fuch a 


bond is pleadable; ſo is Cro. Cha. 263. and 1 Rol. Abr. 


925. pl. 2. hut then it will cover aſiets no further than 
the amount of the ſym payable in conſcience, for the 
bond not being payable, nothing is due at the time of 
the plea, and it would be abſurd to let the executor cover 
aſſets for a debt which cannot be recovered againſt him; 
and this 1s proved by the way of pleading in ſuch caſes; 


jo in Cro. Eliz. 315. the defendant avers that he has no 


aſſets ultra the money due by the condition, and not l- 
era the penalty; ſo 3 Lev. 57. Leman and Faqoke, judg- 
ment given for the defendant, becauſe plaintiff in his re- 


plication did not ſay that the defendant had aſſets ultra 


what would pay the money in the condition, which direct- 


ly admits that if the replication had averred aſſets in the 


defendant's hands ultra to pay the leſs ſum, it would have 


been good. If we conſider too how this differs from a 
forfeited bond in the reaſon of the thing: this bond the 


EeXecutror 


Fa 
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executor may pay, aying the leſs ſum when the day 
comes, for ſhe ul Aa * in this caſe by rx 
it; ſo is 1 Salk. 198. 312. and if ſhe has aſſets it is her 
duty to pay it; and if ſhe does not, but lets the intereſt 
run upon it, having aſſets, that will be a devaſlavit; ſo is 
1 Dent. 198. 2 Lev. 39. it differs alſo from a forfeited 
bond in this, that the ind could not reply per: frau- 
dm, for it was no fraud in her not to pay a bond which 
was not due. | os: 

But the greateſt difficulty is, what judgment muſt be 
given in this cafe, for upon this verdict there are two ob- 
jections; 1/, That the aſſets found liable to ſatisfy the 
plaintiff, are found in one entire ſum, ſuppoſing all the 


penalties are not to be allowed as charges upon Fthe aſ- P. 358.) 


ſets, and no diſtinction is made in the verdict as to the 
penalties of the bonds, and the aſſets to be liable, if ſome 
are allowed and others not; but as the Court is now of 
opinion that ſome of the penalties ought to be allowed 
and not others, that will reduce thoſe aſſets in defendant's 
hands, which are really liable to the plaintiff's demand. 
The other objection is, that the intereſt included in the 
ſums found to be really due upon the bonds, is only car- 
ried on to the teftator's death; and yet it appears that the 
executor muſt pay intereſt on Sir William's bond, to the 
time of payment of the two laſt inſtalments, for which 
reafons the Court cannot give judgment far the entire 
ſum found by the Jury; but then the queſtion is, whe- 
ther we can ſever the ſum found by the Jury, or whe- 
ther the verdict can be amended, or whether there muſt 
be a venire JH de novo awarded. „„ 


To which purpoſe the Court ſet a further day in this How ſpecial 
verdicts ihall be 
conſtrued; may 
f . N be rectified in 
judgment as the verdict now ſtands, and for that pur: point of com- 


poſe may compute what allowance is to be made to the putation. 


term for hearing counſel upon the ſaid points, and then 
Strange for plaintiff argued, ©< That the Court may give 


defendant, and ſo give judgment for the plaintiff for ſuen 
ſum as he appears to be lawfully intitled to upon this re- 
cord; and he cited Hob. 54. Foſter and Jackſon, that how- 
loever the verdict may ſeem to ſtray, yet it a verdict may 
be concluded out of it to the point in iſſue, the Court 
mall work it into form and make. it ſerve; and for the, 
ſame purpoſe he cited 1 Sid. 5, 27. and Carter, 80. that 
the court will ſet yerdicts right, which give greater da- 
mages that are declared for; and cites a precedent of that 
fort in Thompſon's + Entries, fo. 458. he cited —_ the 

ng 
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CRP. 360.) taken together, and to this purpoſe 
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King and Hayes, Hil. 1 G. 1. 2 Stra. 927 2 R. Ray. 
1518. Barnard. B. R. 31. he was indicted for three 
facts; 1½, For forging a bond; 24h), For 3 ſuch 
bond; 34ly, For publiſhing a bond roms ly, knowing it 
to be forged ; and a ſpecial verdiet was given that he 
\ forged a bond in the words and figures following; that 
he publiſhed the ſame bond knowing it to be forged; 


and ſaid nothing as to the third fact. And it was ob. 


jected, that as the verdict neither found the defendant 


guilty or not guilty as to that, that no judgment could be 
given; but the court held that upon the facts ſtated to 


them, they muſt adjudge the defendant guilty as to the two 


firſt, and not guilty as to the laſt, and that they were to 
do what the jury ought to have done; he likewiſe cited 
a precederit from Townſend's fir/t book of Judgments, 165. 
which he would have to be a precedent for this.“ 
Serjeant Chapple, for defendant, argued, „That no 


judgment can be given upon this verdict, for there will 
no quantum of aſſets plainly appearing wherewith to 


charge the defendant; and he cited 2 Roll. Abr. 693, 
eV e Cha. 549. Criſpe and Pratt, Bro. Exe. 141. 
1 . 234. 1 Co EO 
Lord 6 The rules which have * laid 
down as to ſpecial verdicts muſt be allowed; on the one 
hand that the facts found can only warrant the judgment; 
on the other, that when the matter ſufficiently appears up- 
on the whole, the Court may ſo mould and form it 
as to give a proper judgment reſulting from the whole 
e words in 1 Hob. 
are very right; the only queſtion here then is, whether 
ſufficient facts are found to give judgment upon; and as 
to the doubt which the Jury make, the Court is not 
ſtrictly tied to that, nor by the eoncluſion they make, but 
are, if neceſſary, to diſtribute the facts found, and to give 
a proper judgment on the whole taken together, even 
though it were to contradict the concluſion, 2 Roll. Abr. 
706. pl. 33. which is cited and allowed to be law in 
Hard. 347. and I am of opinion that it does ſufficiently 
appear upon this verdi& what allowance ought to be made 
the defendant, and without any intendment ; for as the 
Fury have found the penalties and conditions, the reſt 1s 
but matter of computation, and they have found the in- 
tereſt to be at the rate of {.5 per cent. and the terminus 
@ quo to be from the death of the teſtator, which facts 
' being found, all that remains is computation, ___- po 
.. £ 4 | our 


& 
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Court has always had power to make or alter; therefore 
I think there is ſufficient found for us to give judgment 
upon; but the queſtion is, in what manner it ſhould be 
entered; and as to that I think the precedents that have 


been ſhewn are ſtronger than the preſent caſe, for if da- 


mages which are entire may be ſevered, à fortiori aſſets 
may. There is a precedent in Townſend's ſecond book of 
Tudgments, fo. 151. which might be made agreeable to 
this caſe, and that book was printed by the authority of 
Ld. Ch. E Vaughan, and is of better authority than 
Thompſon's Entries. There are likewiſe in the ſame book, 
? 189. another of the ſame in guare impedit ; therefore 
* judgment ought to be ſpecially entered for the 
tiff. + 25 
Page and Probyn accord but as it was to be a ſpecial 


(FP. 361.) 


entry, a rule was, that the parties ſhould attend a judge 


to ſettle the entry, ; 
The entry of the judgment was thus: —“ Where- 
« upon all and 1. the premiſes being ſeen and fully 
« underſtood by Court here, inaſmuch as it appears 
«© to the ſaid Court here, that the penal ſums in the afore- 
« ſaid two bonds to the ſaid Thomas Hilſon and Duncan 
e Campbell ought in this caſe to be allowed as charges 
« upon the aſſets of the ſaid Humpbry Morrice, and that 
the penal ſum in the ſaid bond to the ſaid Sir William 


« Morrice ought in this caſe to be allowed as a charge 


« upon the aſſets of the ſaid Humphry Morrice, but that 
« only the principal ſum of L.5,000. payable on the ſaid 
« 24th day of June, in the (aid year of our Lord 1732, 
4 and the further ſum of L£.1,500. payable on the ſaid 
* 24th day of June in the (aid year of our Lord 1732, 


* to the ſaid Sir Villiam Morrice, with all intereſt for 
© the ſaid two laſt-mentioned ſums from the ſaid 24h 
* day of June in the ſaid year of our Lord 1731, to the 


teſpective days of payment thereof, ought in this caſe 
* to be allowed as charges upon the aſſets of the ſaid 
Humphry Morrice; therefore by the aſſent of the ſaid 
1 oven and company of the bank of England, the 
* ſum of . 4, 310. being deducted out of the ſaid ſum of 
* £-18,969. 13s. gd. by the Jury aforeſaid in form 
* aforeſaid found, whereby the aſſets in the hands of the 
'* ſaid Catharine Morrice on the day of exhibiting the 


* tiffs, are only the ſum of L. 14.650. 12s. gd. it is 


* Conſidered by the Court, that the aforeſaid * 
TS 1 | ec an 


plaintiff's bill t liable to the demands of the ſaid plain- (4 P. 362.) 


Ls 
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1 « and company do recover againſt the ſaid Catharine their 6 
« ſaid damages to /. 28,993. 85. 14. and alſo the ſaid 66 
« 40s, by the Jury aforeſaid in form aforeſaid aſſeſſed, 6 
« and likewiſe {.198. ys. 7d. to the ſaid governor and | 
i company at their requeſt, for their coſts and charges Mi 
« aforeſaid by the Court here of increaſe adjudged, | 
«. whicly ſaid damages amount in the whole to the ſum of Mc: 
46 L. 29,193. 155. 84. to be levied of the goods and ſai 
4 chattels of the ſaid Humphry Morrice deceaſed, at the fol 
time of his death in the hands of the ſaid Catharine to Ml ki, 
& he adminiſtered, if ſhe hath ſo much in her hands, Muc 
< and if ſhe hath not ſo much in her hands, then C. 200. % 
« 75. 7d. parcel of the damages aforeſaid, to be levied Mn 
« of the proper goods and chattles of the ſaid Catharine, | 
and that the faid Catharine be in the mercy of the no 
« Court; and that the ſaid governor and company be al- che 
« ſo in the mercy of the Court for their falfe clamour M** 
de againſt the ſaid Catharine for the reſidue of the afore. Ws 
t ſaid premiſes, whereof the ſaid Catharine is by the Ju- 
« ry aforeſaid in manner aforeſaid acquitted, and that 
© the ſaid Catharine go therefore without day and ſo 


forth. 1 fe 

3335 5 . ns” Lit 
(+P. 363.) πatever is written in the margin of a policy of inſurance is a Won) 
evarranty, and muſt be literally complied with,  Wthe 

De Hahn v. This was an action upon promiſes brought by the plain» Whoa 


| Hartley, Trin. tiff (an under- writer) to recover back the amount of a loſs 
nfs Fre -q which he had paid upon a policy of inſurance. FT 
Eaſt, 1 V. 343, Plea the general iſſue. 

Affumpſit, a- This was tried before Buller, J. at the ſittings after laſt 


tempts of an un- Faſter term at Guildhall, when the Jury found a ſpecial 


der-writer © vefdict, which ſtated, : 
amount of loſs L bat the defendant on the 44th June 1779, at London, ¶ Lit 
he had paid in gave to one Alexander Ander ſon, then being an inſurance ſhe 
his own wrong, broker, certain inſtructions in writing, to cauſe an aſſu- Was i 
eg rance to be made on a certain ſhip or veſſel called the Jun, the 
plied with the Which were in the words and figures following; ** Pleale .! 
terms of the po- ** get {.2000. inſured on goods as intereſt may appezr, ſaid 
1175 ON | c flaves valued at /. 30. per head, comwood . 40 fer boa 
ignorant 6 the ©* ton, ivory FL. 20. per hundred Nr f rum copal /. 5. Nunt 
time of the ** per pound, at and from Africa to her en. port er mei 
payment. ports in the Britiſh Weſt Indies; warranted copper ſheath I hip 
and ſailed from Liverpool with fourteen ſix pounders, 10 70 3 
, 2 | « clue 
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ir ( cluſive of ſwivels, &c.) 50 hands cr upwards, at 12 not 
ad Wh « excerding 15 guineas. F ee e S. Hartley and 
d, „ company, June 14th, 1779.” 3 | 
nd That the ſaid Alexander Aaderſon, in conſequence of the 
zes ſaid written inſtructions from the taid defendant, on the 
ed, aid 14th June 1779, at Londen aforciaid, We. did cauſe a 

of certain writing or policy of aſſurance to be made on the 
nd WE aid ſhip or veſſel called the uns, in the words and figures 

the MW following; (reciting the + policy) which was upon any (+ P. 364.) 
to kind of goods and merchandizes, and alſo upon the body, 
ds, Nuckle, apparel, &c. of and in the ſhip Zuno at and from 
20. Africa, ts ber port or pirts of diſcharge in the Britiſh Weſt 
ied Wl Indtes, at and after the rate of C. 15. per cent.. 1 
ine, The verdict after reciting two memoranda, which are 
the MW not material, then procerded to ſtate, that in the margin of 
al- che _ policy were written the wirds and figures fullowing ; 
our . Satled from Liverprel with 14 ix-piunders, ſwivels, 
re- WH ſmall arms, and 50 hands or upwards, copper-ſheathed.” . 
Ju- That on the ſaid 14th Zune 1779, and not before, at 
that MW London aforefaic, &c. the plaintitt under- wrote the ſaid 
| ſo policy for the ſum of £.200. and received a premium of 

1.31. 105. as the conſideration thereof. | 

hat the ſaid ſhip or veſlel called the Juno failed from 

Liverpool aforeſaid, on the 13th October 1778, having then 
is Na 46 hands on board her, and arrived at Beaumaris, in 

the Iſle of Angleſea, in fix hours after her ſailing from 

Liverpool as aforeſaid, with the pilot from Liverpool on 
ain» board her, who did pilot her to Beaumaris on her ſaid 
los {MWvoyage; and that at Beaumaris aforeſaid the ſa:d ſhip or 
NReeſel took in fix hands more, and then had, and during 

the ſaid voyage, until the capture thereof hereinafter 
boy Rs; continued to have fifty-two hands on board 
eis > . 

That the ſaid ſhip or veſſel in the ſaid voyage from 
don, Liver pool aforeſaid to Beaumaris aforeſaid, until and when 
ance ſhe took in the ſaid fix additional hands was equally ſafe, 
flu- as if ſhe had had fifty bands on board her for that part of 
ſunt, the ſaid voyage. 


That divers goods, wares, and merchandizes + of the | 
ſad defendant, of great value, were Jaden and put on (FEISS) 


pe. I board the ſaid ſhip or veſſel, and remained on board her 
J. 5 until and at the time of the capture thereof hereinafter 
mentioned. And that on the 14th March 1779, the ſaid 
blech WM ſhip or veſſel while fe remained on the coatt of Africa, 
bs and hefore her ſailing for her port of diſcharge in the 
uſt! „55 


. 5 > Britiſb 


Ec. th... nr.. EO. 


3 
Dougl. I1. 


veſſel had only 
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1 | ; 
Britiſh Weſt India Iſlands, was, upon the high ſeas, with 
the ſaid goods, wares, and merchandizes on board her 2 
aforeſaid, met with by certain enemies of our Lord the 


now King, and captured by them, c. and thereby al 


the ſaid goods, wares, and merchandizes of the faid 
defendant, ſo laden on board her as aforeſaid, were wholly 


loſt to him. | | 


That when the faid plaintiff received an account of the 
ſaid loſs of the ſaid ſhip or veſſel, he paid to the ſaid de- 
fendant the ſaid ſum of C. 200. ſo inſured by him as afore- 
ſaid, not having then had any notice that the ſaid ſhip ot 

. hands on board her when ſhe failed 
from Liver pos as aforeſaid. But whether upon the whole 
matter, Se. Ys | 
Tau, for the plaintiff, was ſtopped by the Court. 

Wood, for the defendant, 

Admitted, that a marginal note in a policy of inſurance 
may be a warranty, but contended, that this was diftin- 
gujſhable from the caſe of Bean v. Stupart (a), and all the 
other caſes on the ſubject. In the caſes decided, it ha 
always been a warranty of a fact relating to the voyage in- 
ſured: but in the preſent caſe, that which is written in 
the margin has no relation whatever to the voyage ; for it 
relates merely to the force of the ſhip at Liverpool, before 


P. 366.) the voyage commenced, and is totally ſunconnected with 


the riſque inſured. The policy is, © at and from Afri 
« to her port of diſcharge in the Britiſh Weſt Indies; 
and the warranty is from Liverpool; which is antecedent 
to the voyage inſured, and is merely a repreſentation of the 


| tate of the ſhip when ſhe ſet out on her voyage from 


Liverpool. Then, if it be only a repreſentation, it i 


immaterial whether complied with, becauſe it is found 


by the verdict that the ſhip was equally ſafe with the num. 
ber of hands ſhe had on board, as if ſhe had had the whole 
number contained in the warranty. The warranty then 
can only relate to her being copper- ſueathed: that part in. 
deed was extremely material, becauſe-otherwiſe the riſque 


would have been conſiderably encreaſed; and that extendel 


to the voyage inſured: but the other part of the marginal 
note was merely a repreſentation, becauſe the manne 


of ſailing from Liverpool was unconnected with the riſque 


inſured. 
But even if the Court ſhould confider the whole 353 


warranty, it has been ſubſtantially complied with, 


Lord 


- 
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Lord MansFieLd, Ch. F.—There is a material diſ- 
tintion between a warranty and a repreſentation. A — 
xreſentation may be equitably and ſubſtantially anſwered: —_ 
ut 2 warranty muſt be ſtrictly complied with. | 
Suppoling a warranty to ſail on the 1ſt of Auguſt, and 
he ſhip did not fail till the 2d, the warranty would not be 
A warranty in a policy de ape is a condition or a 
_ and unleſs t 
ontract. 7 | : 
It is perfectly immaterial for what purpoſe a warranty is in- 
roduced ; but being inſerted, the contract does not exiſt un: OE 
fs it is literally 4 complied with. Now in the preſent caſe, (P. 367.) 
the condition was, the ſailing of the ſhip with a certain 
number of men; which not being complied with, the po- 
Jicy is void. etl 
ASHHURST, auen very meaning of a warranty is to 
preclude all queſti 
plied with: it muſt be /iterally ſo. 
BuLLER, F.—Irt is impoſſible to divide the words writ- 
en inthe margin in the manner which has been attempted ; 
that that part of it which relates to the copper ſheathing 
hould be a warranty, and not the remaining part. But 
the whole forms one entire contract, and mult be com- 
plied with throughout. | | 
Judgment for the plaintiff, 


MX el 


is performed, there is no 


% 


ons whether it has been ſubſtantially com- 


* 
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Of Trials a Bar. 


* 


Vide ante Eſſay II. Head III. The Queen v. the 
Bailifjs and Burgeſſes of Bewdley, D' IV. 
Bright, exor. of Criſp, v. Eynon. De IX. (3.) 
Rex v. Woodfall. D IX. (6.) Argent v. Sir | 
Marmaduke Darell,—Leighton v. Sir Edward 
Leighton. —Smith, ex. dm. Dormer, v. Parkhurſt ; 1 
et IX. (8.) Richards v. Symes. | 


If a new trial ſhall be granted after a trial at bar. 1 


\ VERDICT contrary to the opinion of the 

Court. | | 
Upon a trial at bar by a Middleſex Jury, where the Wheeler v. 
we was whether the copyholders of a manor (of which Honour, M. 
I George Reynolds was ſeiſed) ought by the cuſtom, up- ps ary 
n their admitrance, to pay fines, certain, or uncertain ? 15%, x66. Ray. 
und upon the whole evidence (although precedents were 24. 
toduced both ways) the Court was ſatisfied that the copy- _ 
ders ought to pay uncertain fines ; but the next morn- PP: * — 
g the Jury came and gave their verdict that the copy- upon their ad- 
olders ought to pay certain fines; and for this cauſe, mittance to pay 
nd alſo upon affidavit, that ſeveral of the principal free- a> or 
olders named in the venire facias by Horne, ſecondary, 0 Tat 
Fre never +ſummoned it was moved two days after to (4 P. 370.) 
ave a new trial; but becauſe there was full evidence, fc. ua. 


e Court would not grant a new trial (unleſs the other named in the | 
| | party 


for a fine againſt and not denied by any one, that, in this caſe, the lor 
- copyholder 
V. Sid. 176 


. 37 I.) Trial at bar granted, where a juſtice o the King's Beni 


ol tythes, but it ed, it is a good caule for a trial at bar, be the value whil 


© cutor. Hob. 188. 


FFF * 


TRIALS AT BAR. Ess. ty, 


venire facias party would conſent) for it was ſaid that trials at bar 
were not ſum- were ſolemn and of great authority; and although the 
moned. Court was not ſatisfied, yet the Jury, who were the 
1 Keb. 40, 1. proper judges of the fact, were well ſatisfied. And it 
was not known that more than two new trials had ever 

Three actions been granted, after a trial at bar; one of which was ig 
againſt an hun- this cafe; three Welſpmen were robbed in Surrey. One 
— =, Aut brought his action upon the ſtatute, and a verdict wy 
—One verdict found for the huMfred : the other two brought their ac. 
for, two verdicts tions, and verdicts were found again/t the hundred (all d 
—_—— hun- hich were tried at this bar Anno 1657) and upon this the 

New | 3 
trial in the firſt, court granted a new trial in the firſt, and they had gte 
after a trial at reaſon ſo to do, for there were two verdicts againſt one, 
bar. The other was grante&Wecauſe exceſſiue damages had been 
given for words, viz. . 115. 


Nota, it was ſaid by Twiſden and Windham, Juſtices 


If debt lies 


„might bring an action of debt againſt the N 
177. Ns ſo he is not without remedy: and Twrſden ſaid that ſo 


it was held by Fofter, Juſtice, 15 Fac. which was not de. 
nied, but it was ſaid that the opinion of Bacon was, thut 
the lord could not have debt for a fine againſt his co. 
pyholder. „„ . 


Fd 


7 5 


or a maſter in Chancery is concerned. 


— 


Morton v. Sir William Morton, one of the juſtices of this bench, 


Hopkins and brought debt againſt H. and S. for tyth-s, ſcil. for nat 
—_— 15 ſetting them out, Ec. and in this action the title of a pu. 


B. R. rid. 407, ſonage in the county of Oxford, which M. had as e + 
x Vent. 30. cutor to his ſon, was to be in queſtion, and a motiot pap 

1 | was moved for a new trial at bar the next term, which of 
Executor may was granted without any affidavit, becauſe, if one of tit 
have debt upon : 4 ba. 


» 1p wee / juſtices of the bench, or a maſter in Chancery is conceri 


does not lie a- it will; and a trial was granted, and the next term it i ry 
gainſt an exe- held as before, that debt lies upon the flat. 2 E. 6.) 
executor for tythes, but not againſt an executor. \ 
„There was a verdict for the plaintiff, but he abſen 


himſelf from the Court, the day of the trial, althoug?" 
was preſent at other times when the cauſe was moved. 


\ 


in 
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TRIALS AT BB A Re - 


Information for extortion againſt a clerk of afſize, ſhall be 
PT OT, tried at the lar. 8 


Difference between a ceſſat proceſſus, and nolle proſequi, 
by the Attorney General. 5 6 

An information was exhibited here againſt B. for ex- Bae e 
tortion in the office of clerk of the aſſxe, in the county 2. B. R. 1 Sid. 
of York, and it was moved, after the defendant had 420. 
pleaded not guilty, to have a trial here at bar, and» it Information 
was oppoſed by the King's counſel, becauſe they had a for extortion. 
greater number of witneſſes in Yorkſhire, and it would (1 P. 372.) 
be a great expence to the proſecutor to bring them up 7 Kb 527. 
here, and that it was well known in the country whether 57 
he was guilty or nat. But, becauſe this was a great of- 
fence, if he was guilty of it, the ſenior judge of the 
circuit would have his place, and becauſe nothing ought 
to be tried, before thoſe who are to have advantage by it, 
it was ordered that the trial ſhould be at bar; and this 
term the Jury appeared, and whilſt they were ſwearing, 
the King's attorney came into court and faid that he had 
entered a ceſ/at proceſſus : but the Court notwithſtanding *! 
proceeded in ſwearing the Jury, and told the Attorney- bot be limited 
General, that he ſhould enter a nolle proſequi before they upon a ceſſat 
would ſtop, and then the Attorney-General Weben proceſſus, with- 
the clerk-of the Crown to enter a nolle proſequi, which 3 5 
was done, and the Jury diſcharged. 1 Cro. 254. Te 


Trial at bar the ia paper day. 


The Attorney-General moved for a trial at bar laſt | Lord Bella- 
paper-day in the term, in an action againſt the governor pn“ — 
of New York for matter done by him as governor; and 3. B. R. 2 Salk. 


granted becauſe the King defended it. 625. 


Mere the venue is in London, there cannot be a trial 


| at bar. £ 3 | | 

A cauſe cannot be tried at bar where the action is laid , N 

in London, by reaſon of their charter. — — e EofIÞ 
: * | ; . 644. 

Trial at bar. 


* Trial 


7 
NIK 8 AT B AR. ESS. Iv. 


(P. 37 3.0 Trial at bar where to be granted, or denied. 


1 Wbere there is value or difficulty, we are bound of 
wich's cafe, common right to grant trials at the bar. Ingui ſitiones de 
Trin. 2 Will. 3. groſſis et pluribus articulis, que magna indigent examination 
4 * capiantur coram Fuſticiariis de Bancis. Stat. Wet. 2. . 
Vide ante, & 30 per Holt, 7. yet Trin. 1 Ann. it was denied, be- 
poſt. cauſe the plaintiff was poor, unleſs the defendant would 

agree to take 1. 0 coſts. Et poſtea ſcil. Trin. 4 An. 
B. R. between the truſtees of my Lady Sandwich and 
my Lord Sandwich, though the eſtate was F. 3000. per 
annum, a new trial at bar was denied, becauſe the title of 
the leſſor of the plaintiff being from the defendant him. 
ſelf, there would be nothing to do but to prove the 


executing of a conveyance. 


IV hen a trial at bar is to be moved for. 


Turner v. If H. would have a trial at bar in Eaſter Term, be 
Barnaby, Paſch. ought to move for it in Hilary Term; if in Michaelmas 
7 Ann. B. K. Term, he ought to move for it in Trinity Term, except where 
2 Salk. 649. 5 | S 

Vide ante et lands lie in Middleſex; and anciently there was no other 
polt. notice given of ſuch trial, but the rule in the office; but 


now there muſt be fiſteen days notice. Per Helt, C. J. 


Trials at bar not denied to officers of the court, or bar- 
| | rift t. ; 


Sir Samuel! Upon a ſcire 2 brought againſt Sir Samuel A/trey, 
Aſtrey's caſe, for his place of clerk of the crown in the Couit of 
(+ P. 374.) King's Bench, and iſſue joined +thereupon ; Sir Samui 
H. 2 Ann. B. R. A/7rey moved that the iſſue might be tried at the bar. 
2 Salk. 651. he Attorney-General oppoſed it; but the Court ſaid, 2 


Vide z Mod. 


65-6 Mod. trial at bar was never denied to any officer of the court, 

123. Salk. 625. nor hardly to any gentleman at the bar: and though Mr. 

2 Keb. 133, Attorney was never bound to conſent to a trial by ri} 

164. 1 Cro. 248. 5rjus in the Queen's caſe, yet they did not ſee how be 

could refuſe a trial at bar, where it was reaſonable to ti) 

it there; for the ſtat Ve. 2. cap. 30. is atterminentul, 

that they may be determined there, gui magna indigent 
examinatione. | 
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4 new evil refuſed a FER? at bar, though the Court 
much Hon with the Jury. 


Tue plaintiff brought an action on the caſe for a falſe Gay v. Crap, | 
return to a mandamus to ſwear him common-council- man for T. * Anne, in 


B. R. 7 Mod. 
. . che borough of Totneſs, which by charter from Queen z, ou 

be. Elizabeth, the manner of their election was chalked out ETD 
ould for them; and a uſage was given in evidence to a jury ſwear ina com- 
Ann at the bar, that the election had gone quite contrary, OI 


which uſage was allowed to be good evidence of a by-law Corporation. 
ber whereupon it was founded? So the counſel on both ſides Verdict. 
e of M conſented to have it found ſpecially, and to have it de- Trial at bar. 
im. termined by the Court; whether ſuch a by-law and a long 
the MW uſage purſuant to it, could alter the direction, or rather . 
annihilate the direction of the charter? And the Jury 
having given their verdict in private over night, ſaid, 
that they had found the matter ſpecially, and the next 
day in court delivered their verdict for the defendant ge- 
nerally, and would give no reaſon for it, nor be moved 
he to depart from it. And hereupon a new trial was 
nat moved for, and the caſe of +Wood and Gunſton i in Stiles, (+ P. 270 
nere and a caſe of the Welſb drovers were quoted for new V. ante VI 
ther MY trials, after a trial at bar. And though, the Court were V4 ante in the 
bu very much diſſatisfied with the Jury, and Holt ſaid, he ro EE. 
j 


* 


H 
„ never had known the like, and that he would have 8 


little value for the verdict of a jury that would not, at 

a judge's deſire, declare the reaſon which had induced N 
Jar- them; and that as the judges do publickly declare the 

reaſons of their judgments, and, thereby expoſe them- 

ſelves to the cenſures of all that be learned in the law, 


re, ll and yet there is no law obliges them to it, but it is for 

of public ſatisfaction ; ſo the j jury ought, for the ſame reaſon, , = 
nul WW to declare the reaſon of their verdict, when required by 1 3 
var, the court. Notwithſtanding all this, it being a trial at 85 1 
Ly bar, the Court would not grant a new trial. 

F i, Yu. If this determination was not wrong? 

niſl 2 

he a 

try 

ur, 8 | | | e 

rent 2 f ; Application 


Grovenor and 
| Fenwick, H. 
1 Annz in 

B R 7 Mod. 


156. 2 Salk. 650. 


8. C. 


TRIALS AT BAR NF E 8õss. Iy, 


Application to put off trial refufad, the affidavit being 


_ anſuſfficient. 


Afﬀidavits to put off a trial at bar, ſet down for the firſt 


| Gravenor v. | 
W H. Tueſday in term, upon account of the witneſſes being not 
4 . Mod. likely to be there, denied; for that it was not ſworn en- 
121, deavours had been uſed in ſuch convenient time to have 
them, that without an unforeſeen accident they would be 
at the trial at the ſet time. | | : 

New trial denied after trial at bar, upon inſufficiency of 

3 1 5 affidavit. | 

r Aſter a trial at bar, and verdict for leſſees in ejectment, 
(+ P. 376.) a new trial was moved for upon the merits of the cauſe, 


and alſo upon an affidavit brought into Court containin 


in ſubſtance that the defendant's witneſſes were kept back 


by a report ſpread in Holland, where they were in their way 
to England, that the witnefles that were already come over, 


bad been laid by the heels; but the affidavit did not name 


any who had ſpread the report, or that it was by the . 
or perſons employed by Fenwick. And though the Court 
were diflatisficd with the verdict, upon ſeveral reaſons, one 


| whereof was, that the trial laſted about fixteen hours, 


and abundance of evidence was given on both ſides, yet 
the Jury were agreed on their verdict in half an hour's time; 


yet the Court would not grant a new tial: and the caſe of 


Gay and Croſs, heretofore, was remembered; for the 


Court declared, that after a trial at bar they would not 


eafily grant a new trial, more eſpecially in ejectment, 


where the firſt verdict is not peremptory ; and where there 


is no foul practice made appear in the Jury, or party for 
whom the verdict was, as keeping back of witneiles, &c. 
in vhich caſes alone it was diſcretionary in the Court to 
grant it. And here they begged leave to amend their - 
4auit, which was oppoſed for this reaſon; that now tiey 
had learnt of the Court what would do their buſineſs, it 


would be dangerous to let them in to ſwear it: to which 


Holt ſaid, that it was frequent in Chancery, after a witneſs 
had {worn before a maſter, to examine him again viv voce 


in Court. But Serjeant Powrs replied, that it was no fre- 


quent thing to to do; for in all his time, he had known it 
| done 


_ 


i 


£85. IV. TRIALS-AT BAR. 


done but twice: And Powell declared his diſlike of mend- - 
in affidavits where the party knew before what Was ne- (t P . 37 7 ) : 


* celſary, and had not ſworn it. 
In 2 Salk. 650. S. C. it was ſaid as to iſſues out of 
lt Chancery, they being only to ſatisfy the conſcience of the _— 
chancellor, are not ffri# juris; and that in the principal 
hg caſe a new trial was denied, contra opinionem (ut videbatur ) 
— capital, juſticiar. Sed. qu. 7 PE 


A witneſs examined at a > hone trial of an iſſue between the 
ſame parties, and who has been examined in the cauſe, in 


be caſe he dies, not oniy his e may be read, but what 
p he ſivore at the former trial may be given in evidence. 
On the hearing of this cauſe, the Lord Chancellor directed Cokery Fare. |} 

, an iſſue to be tried at the then next aſſizes at Dorchefler, well, Hil. 1229. 

85 whether by the general words of the deed in queſtion, the . | 

2 lands in queſtion were intended to paſs ; whereupon at the lor kn. 
trial, and which was by a ſpecial jury, a verdict paſſed for Maſter of the _ 

7 the plaintiff; but upon a motion for a new trial; it being Rolls, 2 E 

Ty ſent by the 'Lord Chancellor to the Judge to certify, whe- 58 . . 

i. ther this was proper to be tried again, Mr. Juſtice Price 8 

4 did certify, That evidence was given on both ſides, both ſides 

bs and that he ſhould have thought this caſe proper to be Two trials. 

© I © tried again, but that one of the witneſſes examined for "I 

% the plainuff was ſince dead, by means whereof the 

1 “4 plaintiff might ſuffer on ſuch new trial, and that there- 

5 « fore he rather inclined againſt any new trial.” 

| After which certificate, there was another motion for a 

1 new trial; and the Maſter of the Rolls being preſeat in - 

6 Court, and his lordſhip +defiring his thoughts on this (+ P. 378.) 

4 matter, his Honour faid, the only objection to the new — 

F trial, appeared to be the death of the witneſs, and though | | 

. it has beyn ſaid, that the weight of a living witneſs would 

: be greater than depoſitions, yet it was his opinion, that 

? ſince this witneſs had been examined in the cauſe, and was 

a dead, the depoſitions might be read; alſo, as the teſtimony 

which the witneſs had given at the former trial, . be 

: given again in evidence againſt the ſame parties, he ſhould 

rather think, that the other ſide had ſuffered by the death of 7 

the witneſs, ſince they had thereby loſt the advantage of = 


croſs-examining. And the Court ordered a new trial to be 
had at the bar of the Common Pleas, where, aſter much 
Td : nes evidence 


* 


|| 
| 


1 
[| 


(sa) 
See the caſe 


4. 379.) 


of Leighton v. 


Sir Ed. Leigh- 
ton, ante 


U. KX. (6) 


* 


TRIALS 4A? B A R. | Ess. Iv. 


evidence on both ſides, the Jury found a verdict for the de · 
ſendant, which was contrary to the former verdict. 


And now a trial was again moved for; upon which i 


* © 


being ſent back to the Judges of C. B. to know whether 


this cauſe was proper fo be tried again, the Chief Juſtice ac- 


quainted the- Lord Chancellor, that there been very 
ſtrong evidence given on each ſide, inſomuch that he could 
not have blamed the verdict, on which ſide ſoever it had 


been gers and that he could not ſay this verdict was 


againſt evidence. 
Afterwards another application was made for a new 
trial, when it was inſiſted, that this matter relating to an 
inheritance, it would be very hard to have the right deter- 
mined by one trial, though at bar, and divers caſes were 
cited where new trials were granted after a trial at (a) bar; 
and this ought the rather to be done in the preſent caſe, 
where there had been verdict againſt verdict, and conſe- 
quently the matter ſeemed to be left at large. 
But the Chancellor and the Mafler of the Rolls denied. a 


new trial; ſaying, otherwiſe there would be no end of 


ſuits; that a trial at bar, where more time might be al- 


| lowed, and the party, was put to more expence, was of 


greater weight than one by xii prius; that the intent of 
the Court in ſending the caule to be tried related only to 
the intention of the party, and not to any legal title, 


which queſtion might have been determined at the hearing, 


without ever ſending it to a trial; and here being a trial at 


The Attorrey LORD CHANCELLOR.—Where there are two trials, 


bar, this might juſtly claim a preference to a trial by ni 
prius, and was ſufficient to ſatisfy the conſcience of the 
Court; but that ftill, if the party, againſt whom the 
deciee was, thought he had a legal title, the Court did 
not debar him of that. 5 


The Court lays more weight on à trial at bar than at niſi 


prius, from the ſolemnity of it, and the length of the 


examination. 


General, at the and the laſt was at the bar, this Court has ſuffered the 


relation of 


Clarke and : 5 
| others, verſus three, will be aitended with great expence : what turns 


Montgomery, in favour of the laſt trial, is the ſolemnity and length of 


| oye 3 * examination, and the reaſon fer directing a trial at bar is in 


order to that. | 


laſt to prevail; and to Jay down a rule that there muſt be 


The 


nn», eo xX. QC 2 


„ Cn OT p ˖‚ 10 


„ wm A — 


* 


8. v. : TRIALS AT BAR. 


The laſt verdi& here was on further evidence, which 
makes this a ftronger caſe than the common one, where 
there are two trials ton the ſame evidence, and therefore (+ P. 380.) | 
I ſhall not grant a new trial on that ground. 

I do declare, that for the future, I will not anſwer 2 An original 
petition for a. new trial, where the caſe comes on upon the 3 muſt be 
equity reſerved, for I do expect. an original mation to be nil an. 3 
made for that purpoſe, otherwiſe it is andi to great Court will not 


delay. 2 anſwer a peti- 
There were Gant proceedings in favour af the will, . 


| which make it reaſonable to hear what the Judges ley to comes on upon 


the ver dict. | the equity re- 
2 Let i it ſtand over to the firſt day of rehearing in the next ſerved. — 


term, for that api 


"2 


Tet bar granted, pon 1 1 the eonſe- 


quences of a conuiction upon an N 


e for taking 38. 44d. 60 regiſtering a warrant Rex v. Foley 
of attorney, contrary to the lottery act, which ſays it ſhal 
beentered without fee or reward, and all perſons annoy Stra. 4. 
ſhall be incapable to hold any place. | 

The defendants moved that they might have a trial at 


bar, for though the queſtion ſeemed very ſhort, whether 


they took the fee or not; yet the conſequence was very 
conſiderable: the defendants are auditors for life, and that 
is a freehold of which they will be diveſted by a conviction 


upon this information. Paſch. g Anne Regina u. Harceurt, 


ſire facias to repeal letters patent, and there a trial at bar 


was had. Sid. 420. The Crown, it is true, may ſue any 


where, but when the ſuit is commenced, it is in the power 


of the Court. 
On the other ſide it was inſiſted, that the Cn could” 
not take notice of what would be 4the conſequence of a (+ P. 381 ) 
conviction ; that the queſtion was ſhort, and the onus pro- 
band: upon the Staud, who might wy the cauſe where 888 
it pleaſe. 8 
Powys, Eyre, and Dewi. were for. a trial at bar; but e 


che Cnief Juſtize ſaid, the deſendants ought not to pray 


a trial at bar in an iſſuable term. A trial at bar was | 
zranted for next term. Vide Poſt Rex v. Johnſon. 3 


Trial -- 7 


TRIALS AP BAR ss. 15. 


Trials at bar granted, ul ground of as, 


In ejedtment on the demiſe of Lord Coning by, the plain. 
tiff moved on the common affidavit of value, for a trial 
at bar, which was oppoſed by the defendants on another 
affidavit, that they ſeverally held but ſmall parcels of lands 
by different titles: and this is putting it in the power of 
the plaintiff, by joining ſeveral ' together, to bring the 
owner of but £.5. per ann. to the bar. Sed per Curiam, 
there muſt be a trial at bar, for if the plaintiff makes 
but one title to the. whole, he has a right to join them 
all together. It was moved that the leſſor, having privi- 
lege, might name a good plaintiff to be liable to coſts; 
but the Court denied it with ſome reſentment, ſaying it 
had been often attempted, and as often refuſed, 


GSS ere 


A new trial granted, after a trial at lar. 


A corporation were all invited to a treat, when one 

the aldermen deſired leave to reſign, upon which his 

reſignation was taken, and the plaintiff at the ſame time 

4 choſen and ſworn ů n. 

(P. 382.) Upon a trial at bar the Jury found it a good election: 

| v. Nevinſon, and the Court granted a new trial, it being fraudulent, 
E. 10 G %. and it appearing one of the members was not there till 


Sir Chriſto- of 
| Pher Muſgrave 
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—4 ooo after the election, and there was no ſummons to meet to 
1358. do ſuch a corporate act, that the members might come 


| The refigna- prepared. The meeting likewiſe was not in the Moothall, 
B 3 it at a tavern, and it was a plain ſurprize, and even all 
election of ano- not preſent. 8 „% OE ts 
ther in his As to the point of its being a trial at bar, the Court 
place, at a meet - made no difficulty of that, ſince the caſe of Bewdley, and 
ing not con. another of Sir db Tyley v. Roberts, in C. B. where 


e e on a trial at bar whether compos or non compos the Jury 
neſs, adjudged found againſt the weight of the evidence, and there was 


| fraudulent and à new trial. The caſe in Stiles (which is the firſt trial in 


E-OS-Y-A-0-S geg. E g 28 . 8. 


e print) was after a trial at bar; and in the caſe of an al- 
| derman of Derby he was afterwards ouſted upon a qu 
— warrants. . Ff 


7 


. 


1 


Ft 


£400. and cominitted *till paid. 


" 
Ty 


AS 


Et per RAyMonD, Juſtice.— My Lord Chief Juſtice 
Holt uſed to ſay, he was of opinion that the practice of 

nting new trials was much anciemter than the caſe in 
Na; ince we meet with challenges that the party was 
ſworn” on the former trial, and therefore ought not to be 
eg go ne nora nes. n 
N. B.— As to another of the corporators of Apully, he A corporator 
was put to prove the receiving the ſacrament within a on 2 recent pro- 

r before his election, it being recent, and therefore deuten nut 
the Court required it, though no notice was given him eee ee 
for that purpoſe. e is 9 withina year. 
N. B.—By flat. 5 Ges. 1. c. 6. /. 3. no perſon | 
choſen into any corporate office inet in the fat. 
ſhall be removed or proſecuted, nor any incapacity, diſa- g 
bility, forfeiture, tor penalty be incurred, by omiſſion to (. 38 3.5 
take the ſacrament, unleſs removed, or proſecution com- 8 
menced within fix months after being placed or elected 
into office, and the proſecution be carried on without 
wilful delay. | ITE | 


Vide 2 Burr. 
1016. 


Frial at bay granted in an information againſt a Fuſtice 
F peace for a jc bs in his office. l 

An information was exhibited by order of B. R. againſt Rex v. John. 
the defendant for neglects and abuſes in his office” of juſ- ſon, M. 1a Geo. 
tice of the peace, in relation to deer- ſtealers; and it was 5. N. E Stra. 
moved on behalf of the Crown, on affidavit of the de- 
fendant's having . 700. per annum, and there being above 
thirty witneſſes for the proſecutor, that it might be tried — 
at the bar: and the caſe of Regina v. I/akefield, the town - vide ame Ren 
clerk of Litchfield, who fixed up a paper reſlſecting upon v. Foley and 
2 jury, which was alſo the caſe of auditor Harley, where 2 . 
the matter in diſpute was a trifle, but like to be of long 


examinatianz upon which authorities the Court granted a 


trial at bar in this caſe. | Mr. Attorney ſaid, had it 
been an information exhibited by him, he would have 
had a right to bring it to the bar if he had thought 
fit, N. B. The defendant was convicted and fined 


Motion, 
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; 1 


. a * jon, before . jeined, for wil at bar reſt. 


- Caſe of the 1 25 a motion for a trial at bat, 5 nh was e 
borough of ed to on both ſides, it appeared iſſue was not joined: 


on * and the Court refuſed to grant it, faying it was below 


B. R. 1 Sa. the dignity of the Court to do it, ttill knew whe- 


Sed. gu. vide ante. 


4 what jth f the G a trial at bar is demandable 


ent. Mr. Attorney moved for a * at bar, on an 3 


| Roberrm tion filed by him for forgery. But it not being carried 


Hales, i. on at the expence of the Crown, but of a private proſe- 
$04 408, Fo | cutor, the Court held that he muſt make out the uſual 
'  requiſites to bring it to the bar. So the motion was de- 
nied. At another day, Mr. Attorney moved on an au- 
thority from the king to proſecute, and it was ee as of 
right to the king in his own cauſe. In Hil. ſeguen it was 
tried, and the defendarft convicted. And i ns rin. ſe 
a being called to judgment, he produced a . ich 
was allowed; and being only for a miſdemeanor, 
Þ wv was not put to go to the dar, or plead: it upon his 
nees. 
Where the ve- In an appeal-of Murder Caftell, "oi v. Bambridge ea 


nire is hid in Corbet, (2 Stra. 855.) it was moved to fix a time for the 
London there- trial, the appellees offering to take ſhort notice; dut it 


4 TY © 28 by original, there was a neceſſity to have fifteen 


days between the tee and the return of the +difringas, 
(+ P. 385.) and they could not be tried on the venire, becauſe being 
ing to be in London, there could not be a trial at bar, (the citi- 
brought out of zens not being to be brought out of .the city) and 


che city. Vide as it muſt be tried at 5 Prius, thive muſt be 4 10 


Ante. * 4 
s tringas. 27 0 


Trial 
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Trials at bar in an action for crim. con. upon ap- . 
plication of defendant, he having many witneſſes to 4 


This was an action for criminal converſation with L. Hiliho: 
plaintiff's wife z and the damages were laid for C. 50, ooo. rough v. Jef. 
defendant moved for a trial at bar, upon an affidavit that 9 r 
he had upwards of twenty witneſſes to be examined: ea Fr? 
Rule granted to ſhew cauſe, which was afterwards made 
abſolute, plaintiff having liberty to examine a witneſs in | 
an ill ſtate of health, before a judge in the mean time, 
and defendant conſenting to waive his privilege of parlia- 
ment. | . „„ 
| oo for defendantz Chapple for plaintiff. Vide 
5% | | | 


Reaſons for granting, of refufing trials at bar, eſpecially 
where there are old infirm witneſſes who cannot travel . 
to Weſtminſter, and the cauſe may be ſooner tried at the 
aſſixes. 0 5 „5 Ss | 


A rule to ſhew cauſe why the trial ſhould not be at Froſt againſt 
bar, was founded upon an affidavit that the premiſſes were bobs moans 
of the yearly value of { 100. and upwards; and that 1 
ſtrict and careful examination of the title would be requi- demiſe of _ 
lite. - At the time of ſhewing cauſe it was alſo alledged Avery, in eject- 
on plaintiff's behalf, that he had a great number of wit- (+ P. 386.) | 
neſſes to examine: and that the point to be tried was ment, E. ia? 
compes vel non in William Avery, at the time of making - 'Y 
bis will, under which the defendant JYhadceck claims his 
tight. On behalf of defendant it appeared, that they 
had ſome ancient and infirm witneſſes to examine, who 
could not travel to Meſiminſter. . WL, 
Per Cur' We are not, according to the courſe of the 
Court, bound down by the value of the ptemiſſes in queſtion; 
which is ſworn to be . 100. per ann. As to ſtrict exa- 
mination, it is neceſſary in all cafes, and is nothing with 
reſpect to a trial at bar. When a long cauſe is to be Vide ante. 
tfied, a judge, upon notice, will take a day extraordinary 
at tlie aſhizes, where an examination of a great number of 
witneſſes is moſt propef and leaſt expenſive; There is 
no nicety in this point, or difficulty, ſo as to require the 
T0. HE - os attention 


* 
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attention of the whole Court. Ancient witneſſes grow 
weaker every day, and often are not able to travel to 


Weſtminfler. Let the rule be diſcharged, Plaintiff 


prayed leave to examine an old witneſs before a judge, 
upon interrogatories. But“ per Cur', that cannot be done 
without conſent. A croſs examination cannot be ſup- 
„ plied by depoſitions. If a trial at bar was ordered, it 
could not be 'til] next Michaelmas term; and before that 
time the aſſizes will be held. Birch for plaintiff; Wille 


der vefendants. 


Motion, before appearance, for trial at bar, granted. 


an Rule for tenants in poſſeſſion to ſhew cauſe why the 
JP. 387.) iflue to be joined ſhould not be tried fat bar next term, 
| Doe, in tie. Objected on the part of Lady Wentworth the landlady, 
ment, on the Sir Butler's widow, That a trial at bar cannot be moved 
demiſe of for by plaintiff *till after appearance, and the time to 
Cholmond'y appear will not expire 'till four days after this term. Two 
for a conſidera- rules of the Court of King's Bench produced, one by 
ble eſtate in conſent, the other not by conſent, except as to niſi prius 
Yorkſhire late coſts, where trials at bar had been ordered before appear- 
. ee ance. Rule abſolute for trial at bar on Sth May next. 
deceaſed, H. If plaintiff's motion had not been received before ap- 
18 Geo. 2. pearance; no trial at bar could be appointed *till next 
O. B. Barnes, Ajchaelmas term. Lady Mentworth's counſel prayed the 
455. conditional rule, and to defend for part; which was 
| granted; and fix weeks time to deſcribe the part defended 
Prime & ab for leſſors of plaintiff; Skinner & al' for 
FREE ooo Ren d 


The grounds for granting a trial at bar are, great value, pre- 
able length, and probable difficulties in the trial. 


The Court may lay the party applying under the terms of receſu- 
1 ing niſi prius ce and paying bar cas. 


Holmes, | This was an application for a trial at bar. Kenyon, ſome 
leſſee of time before, had obtained a rule to ſhew cauſe, and Par- 


bete ad kriage this day ſhewed for cauſe, (upon affidavits) that the 
Ge, 3 B. k. leſſor of the plaintiff was in ſuch'indigent circumſtances, 
Dovgl. 420. AS not to be able to bear the expence, and that one of - 


Iv. 288. 1v. TATA LS AY BA Re 


ow WW witneſſes was a woman of above eighty years of age, who 
to might die before a trial at bar could be had. The value of MF 
tif the prem iſſes was ſtated to be about £ + 2000. a Fyear, and (+P. 388.) 2 
ige, the queſtion, whether a codicil to a will by which they 7 
one i were deviſed. was duly executed. Partridge cited Lord 
up- Sandwich's caſe in Salkeld, (a) „ 
OB Kenyon, in ſupport of the rule, ſaid, that the grounds 
hat on which a trial at bar ought to be granted, were, the 
ule great value of the ſubject matter of the ; ee the pro- 
bable length of the inquiry, and the likelihood that | 
difficulties might ariſe in the courſe of the trial (1). He 98 


then endeavoured to ſhew, that theſe reaſons co- operated The words 


(a) 


„ 


a. in this caſe. Tels | f 5 nd ay . 0 
Lord MANSFIELD abſent. e Fr n 3 

the . The Court were of opinion, that this was a caſe where cap. 30.) are: 

m. it was fit that a trial at bar ſhould be granted; but ſaid, „ * 


dy, WI that, as it was à favour aſked by the defendant, they would « gg, & 
ved WW lay him under the terms, that, if he ſucceeded, he ſhould « pluribus ar- 
e to only have niſi privs coſts; but, that if che leſſor of the * ticulis, qua. 
Two Wl plaintiff were to ſucceed, he ſhould have bar coſts, and . ne 3 
by W that the old witneſs ſhould be examined upon interroga- re, cr-—Harany 
iu tories,, and her depolitions read, if ſhe ſhould die before © capiantur 
eat- the trial. It was alſo (by conſent): made part of the rule, <oram Juſti- | 
ext, WF that the cauſe. ſhould be tried by a Midaleſex jury, in- PR IE, 
ap- ſtead of one from Norfolk, where the premiſſes were 

next WW ſituated. | FF 
| I be rule made abſolute. 


o 


* 


t Upon an application for a trial at bar, the Court will, in (t P. 389.) 
every cafe, e own diſcretion, upon the peculiar 8 
circumflauces thereof. Where a fair trial cannot be had in 

the county where the matter ariſes, the trial will be awarded 
in the next Engliſh county where the king's writ. of 
venire runs. 1 "Toh pines 3 wg t 


A rule was made abſolute, no cauſe being ſhewn, oh a Rex v Amery, : 
motion by Erſtine, for leave to enter a ſuggeſtion on the 2 und a9 
record in this action, © that the corporation and citizens and Eaſt, 1 V. 


'* of Chefter were intereſted in the event of this ſuit, and 363. 


| * therefore, that a. fair and impartial: trial could not be 

Par- “ had in the county of the city of Chee. 

t . Erſeine then moved for a trial at the bar of this Court; 44 
ces, 5 


and relied upon the importance of the queſtion to be agi- 
tated. Lord Holt ſays, that a trial at bar is of common 
5 1 2 right; 


TRIALS AT BAR ss. 1. 


right; and in caſes of intricacy it is peculiarly: re. 
o . 5 
J It will be ſufficient therefore to induce the Court to 
grant it in this inſtance, by ſtating to them the magnitude 
of the ſubject in diſpute, and the variety of iſſues which 
are to be tried. 5 N 
F ne principal queſtion is, whether the right of electing 
_  aidermen in the city of Chefter, is veſted in the citizens at 
large, or in a ſelect body? 7 e | 
"here are twelve iſſues on this record. 
xft. That this is not a body corporate by preſcription. 
5 224. Non conceſſit, by the charter of the 27 of Car. 2. 
- (+ P. 390.) + 3d. That the charter of Car. 2. was not accepted, as to 
the election of aldermen. T 
4th. That certain perſons appointed aldermen under that 
charter, did not act as ſuch. | | | 
th. That the mayor, aldermen, and common- council, 
os Ct have not uſed to ele& under the charter. 
5 | 6th, 7th, and 8th, Relate to the qualification and elec- 
4 | tion of the defendant, to the office of alderman. 
gth. That the charter of Car. 2. was accepted, as to 
all matters contained both in the plea, and replication. 
\ 10th. That the order of amoval in the time of Fac. 2. 
Was not fi ified. it | , TY 
= | lith. That the charter of reſtoration of Jac. 2. ws 
= —_— _ 
a 12th. That the charters of Hen. 7. and Elizabeth an 
ſtill in force. 1 
Theſe iſſues muſt neceſſarily give riſe to many intricate 
queſtions of evidence, and in fact go to the very exiſtence 
(a) of the corporation. In the Maid/tone caſes (a), the Cour 
Vide at the end granted a trial at bar upon fimilar grounds, becauſe the 
8 Principal re to be tried involved in it the conſtitution of the 
75 The Court granted a rule to ſhew cauſe. 
Biarereſt, Cowper, Bower, Leycefler, and Mani 
| ſhewed cauſe, and contended, iſt. That the number 
iſſues on a gue warrants information, was not of itſelf 
| ſufficient reaſon to induce the Court to grant a trial at bat 


for the ſame reaſon would equally extend to every te 
i warrants information; neither is there any peculiar dil w. 
: culty ariſing from theſe iſſues to warrant the application tie 


(+ P. 291.) for the principal queſtion is upon the acceptance of f fh 
Tr charter of the 27 Car. 2. which muſt be proved by the f 


cords of the corporation, pg 


I 
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But if the Court grant a trial at bar, they cannot ſum- 
mon a jury from the —_— palatine (b); there never 

having been an inftance of that kind hitherto, except in 4 loft. 222. 

caſes of treaſon and error. Then 2dly, if the Court ſhould 

not grant a trial at bar, the next queſtion is, in which 

county this information ſhall be tries. 

It is not a matter of right to have a record ſent into a 
county palatine, as being the next adjoining county; and 
if it be only a matter of diſcretion in the Court, they will 
not think it adviſeable to ſend this queſtion to be tried 
in the county palatine of Cheſter, 4s the aſſizes are held 


_ in the heart of the city, where the parties concerned 
= have extenſive connections, who are intereſted in the event 
as 10 of the trial. | 5 211 . 5380 
It appears from all the caſes (a) upon the ſubjeR, that (a) 
that it is not a matter of right to ſend a record down by mittimus 19 H. 6. fo. 12. 
. be tried in a county palatine, unleſs the matter ariſes 9 wg ” 
nc within that county. All the caſes upon this ſubject are x. I. ul. 6, 7,8 
| collected in the caſe of the King and Cowle (b), which Bro. Abr. tit. 
elec · ¶ aroſe in the town of Berwick; there, though Durham was e ee 
in fact the next adjoining county, yet the court upon full * >). 
as 0 conſideration ſent the iſſue to be tried in Northumberland. 2 Burr. 835. 
3 Wherever it is ſuggeſted that a record ſhould be ſeat doẽowun 


to be tried in the next adjoining county, it means the next 

county into which the king's writ runs. So, where the 

* agar aroſe in Jreland, the wenire was directed to the 60 

eriff of Salop (c), though the Velſb counties, and the RI Abr. tit. 
th a county palatine of Chefter are, both nearer. Again, .the Trial, * 
whole of Flintſhire joins to the county palatine of Cbeſler, 42 


rica and no part of it to + Salob, and yet there is no iuſtance (+ P. 3. 2. 
ſtenceſſſ of a record in 1 ariſing in Fliniſhire having been 74.09 , 
54 ſent to Cheſter. herever there has been an exception to 

ſe 


this general rule, it has always been by conſent, as in te 
caſe of the King and Fohnſon (d). Sts Eh 
Wilſon, Erſkine, Nod, and Topping, admitted, as to Hl. 7 Geo. 2 
the firſt queſtion, that whether there ſhall be a trial at | 

bar or not, depended upon the diſcretion of the Court; 

but that diicretion ought to be regulated by law, and 


itſelf founded on precedent; and the flat of Weftm. 2. authoriſes 

t bar the party to claim a trial at bar, in every queſtion of right  ' » 
ry 4% between two individuals. One of the iſſues to be tried is, 

; 


whether the charter of Car. 2. was accepted as to the elec- 
tion of aldermen, and upon that a' conſiderable queſtion ot 
law will ariſe, whether a charter can be partially accepted. 
Another iſſue is uon conceſſit, which involves a queſtion, 
| wacthe: 


* 
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whether the king can grant otherwiſe than under the ſeal 
of the county palatine ; and whether the grant was made 
to perſons capable of taking it. 


% «+ in Lord Sandwich's caſe (3) the Court ſaid, that-where 


ante. there was value and difficulty, they wete bound of com- 


mon right to grant trials at ba. 


As to the doubts which have been-thrown out reſpeQing 


the juriſdiction of the court, and their power to ſummon a 

jury to their bar from a county palatine, there can be no 
foundation for them; for wherever the court can fend down 

a record to be tried, they muſt likewiſe have a power of 

(TP. 393.) ſummoning a jury + from the ſame place to attend them at 
their bar. Now here the court might certainly ſend down 

this record to the, Chief Juſtice by mittimus ; and if the 

jury ſhould be fummoned to attend at the bar of this Court 

and they refuſed to attend upon the ground of an excluſive 
juriſdiction, the Court might proceed againſt them for a 

(b) contempt. In the caſe of the King and Godfrey (b), the 
Hard. 389, ſheriff of the city of Canterbury was fined L. 100. for re- 
| turning to a diſtringas, that the mayor and commonalty of 
the city were exempted from ſerving on juries; in conſe- 

quence of which a jury was afterwards returned. The 

(c) cauſe of Lockyer againſt the Eaft India Company (c) was 
M. 2G. 3. tried at bar by a ſpecial jury of merchants from the city of 

| London, notwithſtanding there had been a different deciſion 
3.40) upon the ſame point in E. 5 W. and M. (d) by reaſon, as 
2 Salk. 644. V. jt was ſaid of their charter. So alſo in the caſe of the 
(e) King and Lambe (e), an application was made to the court 
4 Burr. 271. for a new trial, becauſe the war rant for a tales de circum- 
ALantibus was only ſigned by his Majeſty's Attorney-Gene- 
ral, whereas it ought to have been procuted from the At- 

torney- General of the county palatine; but that was held 

to be no good ground. The caſe of the King and Johnſan 


county palatine of Cheſler, and where a ſimilar queſtion 
aroſe upon the acceptance of charter of 16 Car. 2. does 
not appear upon the face of it to have been ſent down by 
con ſent. e e eee 22g 
As to the ſecond point: whenever the matter cannot be 
(+P. 39 4.) tried in the place where the +cavuſe ariſes, it muſt neceſſa- 
_ " rily be tried in the next adjoining county; the King againſt 
( Harris (g). This rule is ſupported by a variety of pre- 
$ Burr. 1330. cedents. One in particular is more immediately applica- 
- ble. In the caſe of the Mercer's and Ironmonger's com- 
1 pany of Cheſter againſt Radford (a), the exchequer 1 
Ae, 33. . „„ %%; Wo | 0 


*%. 


(f), which was ſent down to be tried by mittimus in the 
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of equity of Cheſter, granted a trial in the county palatine, 
becaufe an impartial trial could not be had in the county of 
Such has always been the invariable/ rule, unlefs both 
parties have conſented to the trial in another place: and 
eyen in thoſe caſes, where the matter has ariſen in a diſ- 
tant county, and there has been a trial at bar by a jury of 
the county of Middleſex, the form of the ſuggeſtion has 
always been, that the jury were ſummoned from 'the next 
adjoining county. And in the preſent cafe, the county pa- 
Jatine is the next adjoining county, where the record may 
be ſent by mittimus 2 eee 
Loxd MAxsrIETID, Ch. F.—All queſtions concern- 
ns trials at bar muſt depend upon their own circumſtances. 
Many informations in the nature of a quo warrants, upon 
which the exiſtence of corporations depended, have been 
tried at ni prius, and many at bar. The only rule there- . 
fore to go by is, the judgment which the court ſhall form 
on the nature of the iſſue and their dependencies. Now, 
it ſeems to me as clear as poſſible, that no queſtion of mag- 
nitude can ariſe in this caſe to render a trial at the bar of 
this Court neceſſary. Many of the iſſues will admit no Z 
litigation, ſuch as, that it is a corporation by preſcription z +. 
and the granting, in fact, of the charter by Car. 2. tand (t E; 395. 
ſome others, are only conſequential. The great queſtion =_ 
is on the acceptance of the charter of Car. 2. but that can- 
not involve in it much difficulty, We know the obloquy 
which charters granted at that time lay under. As m 
Lord Hardwicke ſaid (b), they have never received any* (b) 
countenance in Weſtminſter Hall; and he never would give In. R. v. John- 
any opinion in ſupport of them, unleſs the ſtrongeſt eyi- 2 
dence was laid before the court of their having been ac- 
cepted and uniformly acted under. Therefore there is no 
ground in this caſe for a trial at bar, 3 
Then the next conſideration is, where it ſhall be tried. , 
Now, with, regard to that, all local queſtions which ariſe 
in a county palatine, muſt be tried there (c). In the pre- (g) 
ſent caſe, the matter ariſes locally in the county of the city 4 luſt. 212. 
of Chefter : but, by the ſuggeſtion which has been entered | 
upon the record, it appears, that an impartial trial cannot 
de had there, therefore it muſt be tried in the next county: 
but that mutt mean the next county where the king's writ 
of venire runs. The county palatine of Cheſter cannot be 
called the next county for this purpoſe, becauſe the king's 
writ of venire does not run there. All this I take to have 
.. 0 8 15 HE | c q 43 been 
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been fully, finally, and in point eſtabliſhed in the Berwick 
caſe. . And though Northumberland was not there ſaid ex- u 
preſsly to be the next county where the hing's writ runs, yet py 
it was taken for granted that it was ſ o.. ſi 
For the ſame reaſon, where a matter ariſing in Wales is © 
tried in the next county, it is never tried in the county ¶ u 
palatine of Chefter, but always in the next Engliſh, county 
| where the king's writ runs. | VV ir 
(4 P. 396.) 8 is obſervable that there is no inſtance, n 
+ except that of the King and Jabnſon, where the court haz Wl r: 
ever ſent a record by mittimus to be tried in a county pala- 
tine, where the facts did not ariſe there; and I very much ſe 
doubt the power of the court todo it. It is not quite clear MW u 
when the doctrine of ſending records by mittimus into i tt 
counties palatine was firſt taken up; but in the 11 Will. I ri 
„ (a) 3. (a), the Court expreſsly ſaid, that they could not order I b 
Vide 13 Mod, à trial in the county palatine of Lancaſter, and therefore 2 
7 they ſent the record to be tried in Teri ſbire, as being the of 
next counzy. 1 2 
5 Tben as the meaning of the expreſſion of the next th 
Engliſh wy; it is ſufficiently explained in Plowd. 200. ce 
: where the reaſon given for directing the venire to the ſheriff 
7 of Hereford was, becauſe the town of Cardiff was in the ce 
county of Glamergan in Wales, where a Aerif of this king- b. 
dom of England cannot intermeddle. From this reaſon it is 1 J 


manifeſt, that it muſt be the next Engliſh county where 
the king's writ of venire runs. That is the only way of ac- 
counting for the Zh cauſes having always been tried in 
the next Engliſh county where the venire runs, and not in 
heſter, though in fact that is nearer to ales. 
Rule diſcharged. —_ 7 
And the venire awarded into the county of Salep. 


* 


(a) The Maidſſone caſes came before the Court in Hi. 
13 G. 2. under the names ß i 5 
EKex v. Meldiſb. 
Rex Vs Rand. 
Rex v. Curteis. 6 = 
Theſe were informations in the nature of u warrants 
(+ P. 97.) againſt the defendants, to ſhew +cauſe by what title they 
© ** * exerciſed the office of Jürats of the King's Town, and pa- 
riſh of Maidſfone in Kent: and the queſtion was, whether 
there ougbt to be trials at bar? ; 
| t was objected againſt the trials at bar, by Mr. Solicitor- 
General, that there was no reaſon for it, either upon ac- 
count of the length or difficulty of the trials, becauſe there 
h | . 7 was 
ce 


1.” TRIALS AT EAR 


was but one fingle iſſue that was material, and that was 
upon a bye-law, which was a fact, the proof of which 
could not take up any length of time. As to the other iſ- 
ſues upon the election, ſwearing and admiſſion, they were 
only conſequential, and muſt attend the fate of the iſſue 
upon the bye-law. D 1 9 | E £g I 
E. contra, it was inſiſted, that the bye-law, not extant 
in writing, which muſt depend upon uſage, which uſage 
muſt be proved by entries out of the books of the corpo- 
ration. | | | 
That there was alſo another bye-law ſet out in the pro- 
ſecutor's replication, though no iſſue was taken upon it, 
which would have very great weight upon the trial : and 
the proof of that would likewiſe depend upon a great va- 
riety of entries, in order to ſhew that it was under that 
bye · law and not under the bye-law alledged in the defend- 
ant's plea, that the common-council had exerciſed a power 
of electing jurats. wr | 
That the conſtitution of the corporation depended upon 
theſe trials, and that ſeveral points of law might ariſe in the $57 
courſe of them. LE 5 d 
That in Eafter term laſt, the defendants themſelves (+ P. 398.) 
conſented to trials at bar, which the Court would then 
have granted, but that the iſſues were not then joined. 
That the proſecutor had made an affidavit of all facts. 
Per Cur. let there be trials at bar. | 
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EBT againſt leſſee for years far rent. The de- Serjeant v. 
fendant pleaded that he before the rent was due, for Fairfax, E. 
which the action was brought, had aſſigned the term to 1 Be 
another, of which the plaintiff had notice the plaintiff To an aQion 
took iſſue upon the notice, and the verdict being for the of debt for rent A 
defendant, it was moved by Allen for the plaintiff, that defendant 4 
no judgment ought to be given, but a repleader awarded, 3 * 

becauſe the iſſue was of an immaterial thing, for it is term before 

not the notice of an aſſignment of the term, without the rent due, of 
agreement of the leſſor, or acceptance of rent by him heya nc. 1 
from the affignee, which diſcharges the leſſee, but an takes inue uren 
agreement to this, or- acceptance of rent from the aſſignee the notice. 

doth, And he cited Nicholl's caſe, 5 Co. iſſue taken of V. poſt Jones f 
payment upon a ſingle bill (without acquittance) being e = 
tound for the plaintiff, he ſhall have judgment: but if J 
it had been found that defendant had paid, judgmenc 

ſhould be arreſted. And the difference he ſaid is when 

the iſſue is found againſt the pleader, judgment ſhall be 

for the plaintiF; but if for him not. Twi/den, J.— ſaid, . 
if an improper iſſue is taken and verdict given, judgment = 
ſhall be given +upon it whether it be for the plaintiff or (+ P. 400.) AY 
defendant, and cited 5 Cro. 575. But an ;mmaterial iſſue Rl 2 
is, where upon the verdict, the Court do not know for 


whom to give judgment, whether for the plaintiff, or e e e 
| 5 hf, Tos „0 : i 6467 
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y, gy with him, and 8 repleader, 
r0. 227, 228. and 2 Cro. 85. 
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ay and place made part of the iſſue. 
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' Holbechy, Error of a judgment in replevin in C. B. where Bu. 
Bennett, T. 23 nett was plaintiff in the replevin for taking his cattle in 
Car. a. B. K. F[lingly Field in Fillingly; and Holbech avowed for that 
1 M. the mayor, and commonalty, and divers other particular 
Plea in bar to perſons by name, were ſeiſed and by their indenture da- 
an avowry for ted 11 March 1647, it was witneſſed, that they demiſed 
x19 Bennett for twenty-one years, and by indenture 1| 
| not demiſe on May in the 11th. year of the new king, it was witneſſed, 
- theſaid iſt Oe- that he aſſigned to Holbech, and that 1ſt October in the 
tober at F. iſſue 11th year of the new king, Holbech, at Fillingly, demiſe 
* to Bennett, rendering rent; and for rent in arrear he 
plaintif, avowed; the plaintiff Bennett in bar ſaid, that Holbech did 
not demiſe the ſaid 1ſt October, at Fillingly aforeſaid, in 

; manner and form as, &c. Upon which iſſue, and ver. 
dict for the plaintiff, that he did not demiſe, the ſaid ii 

October, at Fillingly, in manner and form as, &c. and 

upon this judgment for the plaintiff, and now error aſ- 

ſigned that this was an immaterial iſſue, i ag, Hare day 

and place of the demiſe part of the iſſue, for a demiſe at 
any other day, or place, had been ſufficient to maintain 
(t P. 401.) tbe tavowry, and they are only put for conformity in 
1 pleading, but the plea ought to have been general, that be 
-- +» did not demiſe, in manner and form as, Se. and the day 
: and place ought to have been omitted out of the traverſe, 
for they are not traverſable, and if it had not been 3 

fact, the avowant might haye given in evidence a demiſe 

at another day and place, which had been' ſufficient for 

him to maintain his avowry for rent, of which he is now 

deprived, by the, bad bar of the plaintiff, and the Count the 

| knows not for whom to give judgment, according to the | 

right of the matter, and becauſe this caſe is not reme- 

died by the new ſtatute, which cures defaults, where the 

right of the matter is tried; as was: objected far the plain- 45 

tiff chat it is; and of ſuch opinion was the Court, after 6 

s the matter had been twice debated; but then it was i 

if B. R. re- doubted by the court what ſhould be done: for per Hal us 
verſe a judge - Chief Juſtice, the Court cannot now award a repleader ff ** 


3 upon a writ of error, if they reverſe the judgment, 3 5 
catinet awards Was anciently done, for which he cited Trin. 8 oy - 


% % 


f 


8. 1. 


188. Ve R EF LE ADE A3. | 

Ru. 59. Trin. 11 E. 2. Rot. 75. Trin. 27 E. 3. Rot. tepleader. 
21. 22 33. E. 3. Rot 79. __ this Core 8 _ 
repleader upon a writ of error, after reverſing of the 

judgment, as the court of C. B. ought to have done be- 

fore judgment; for this he ſaid had been diſuſed above 
one hundred years, and it could not be put in practice 

now, upon which it, was prayed on behalf of the avow- 

ant, to. reverſe the 2 ment, and leave the matter at . 
large, but then Hale, Chief J. took two exceptions to bs 
the avowry; 1. It is faid that the mayor and commo- — 
nalty, and the feoffees, were ſeiſed, which is intended of 

a joint ſeiſin, and a corporation and natural perſons 
cannot be ſeiſed +4jointly. 

plezded poſitively, but by a teflatum exiſtit, and then, if Plea of in- 
they reverſe this judgment, perhaps they might give —_— 
judgment for the plaintiff, upon his declaration, for the nn. dee 
defect of the avowry. Et adjournatur ; Saunders for the 


o 


plaintiff, Levinz for the avowant. 


Outlawry | and proceſs of execution ther pon, _ pleaded | 10 _ 
action of treſpaſs; replication, the lands where, &c. 
trauer ſed, and verdia? for QUER'. 1 ; | 

declaration and plea; or a repleader® | 


Treſpaſs for breaking his cloſe and taking his cattle: 


2. The aſſignments are not (+ P. 40a.) | 


* = * ” 1 
Jones v. Bo 


the defendant pleads, that the plaintiff was outlawed, and diner, T.8 


W. 3. B. R. 


a capias utlagatum iſſued, and an extent thereupon, and Con. 379. 


then a writ of Levari. Hil. 7 V. & M. reciting the 
outlawry, and commanding to Cn from the day of the 
taking upon the extent; that this writ was delivered to 
the ſheriff, who made a warrant, by virtue whereof the 
defendant. took the cattle in thoſe lands. a 
The plaintiff replies, that the defendant took them up- 
on other lands of the plaintiff 4%“ hoc, that he took them 
upon thoſe. lands; whereupon iiſue was joined, and ver- 
dict pro quer”. „„ 5 „ . Try 
It was now debated by Sir Barth. Shower pro quer, | 
and Nortbey pro defendente, whether the plaintiff ſhould «ks 
baye judgment upon the verdi& or upon the declaration, | 


and the defendant's confeſſion of the treſpais by his plea, 4 


or that there ſhould be a repleader; | for it was agreed 
on all hands, that the bar was ill, for there could be no, 
0 | 1 ſuch 


(+ P. 403.75 


1 * 


c ; j 


% 3 ; 1 

8 3 

1 * 
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The iſſue 


was on the 
defendant's 


aſide. 


Serjeant v. 
Fairfax 


Hob. 326. de- 
Lied. 


rial, judgment 


Raymond 458. Sparbur fl ver 
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ſuch writ, Hl. - W. & MH. (for the * then 
dead) and the iſſue ſeemed immaterial. | 
Sir Barth. Shower pro quer', that where the plea con- 


being immate- tains matter of bar, though not a good bar, and iſſue ß U 


taken upon it is holpen by the verdict. 3 Cro. 228. Love 
lace and Grimſden, 3 Cro. 455. Chamberlain and Nichol. 


confeſſion, and 5 
the verdi ler Mo 692. S. C. where 1n debt upon 2 ſingle bill, the 


detendant pleaded payment without an acquittance, yet iſ. W Fe 


Vide ante »fue being taken and found for the plaintiff, he had judy. tee 


ment. 3 Cra. 778. Dighton v. Bartholomew, in treſpaſs Ml cal 
and affaulr the defendant pleaded a concord, but without {WM do 
ſatisfaction; and after tilue _ verdict pro quer, it wa on 


' adjudged that it was helped by the ſtatute. Mo. 867, MW wh 


Taſter and Salter. Heb. ae, Reynolds verſus Buck, | 
s Qverind. ' 5 

NVorthey agreed, the rule laid down by Sir Barts. bu 
Sheever ; but here is no matter of bar at all, bocauſs ple 
there could be no ſuch writ, anc 
Holt, C. J.—There might be a writ out of the ex- Ei 
chequer ; and if it had been well pleaded, it had been 2 eig 
good bar, ſure it hath the countenance of a plea in bar, MW faic 
2 Cro. 678. Jones verſus Ridler, in &jeament, where MW an- 
the defendant pleaded an ill ſpecial plea (for ſometimes I anc 
they pleaded ſpecially in thoſe days) it was held he could the 
not take any advantage of his own ill plea, but the plain: to 
tiff might if the verdict had been againſt him. day 
take the caſe of Reynolds, Hob. 226. to be miſprint- IM tref 
ed, for the entry is no bar. Expulſion makes the firlt I dan 


part of the bar, and holding out the reſt, the book faith MW law 


it was found for the defendant, which ould not be, the tha 


( P. PDE judge tmuſt direct the jury otherwiſe. 3 Cro. 367. Stoke I vie 


verſus Anneſby. In the caſe of Taſrer and Salter the Ml to « 


judgment was reverſed. ihr. 
And the Court inciined to give zadgweut for the mat 
plaintiff upon the verdict, but afterwards Holt N ave 
Cro. 214. Lacy verſus Reynolds, and 2 Rall. gg. 8. C. the 
and the Court agreed, that the plaintiff ſhould have MI faid 
judgment in this caſe upon the defendant's confeſſion of | 
the treſpaſs, the iſſue being immaterial, ſo that the Jury IM the 
could not give damages, but there mult be a new wr't of MI the 
enquiry. Per Holt, 1 Cro. 25 Knight verſus Harvq tber 
(though not clearly reported) is home to the purpoſe, on-; tel 
ly in that caſe being in debt, there needed no writ of in- t 
quiry. 22 E. 4. 46. 4. (though before the ſtat. of Ee Ky 
wh; 


vet goes to the reaſon of the thing. 1 
- 


| down a perch of rails therein ſtanding: and alſo, for that fication as to 


# 


288. V. . R E P L E A DER 8. 4 . 


The verdict was ſet aſide and judgment pro quer. 


Of an impertinent iſſue; of repleaders in general; of jeafails, I 
5 defaults, and efſoins, &c. . | ; 


The plaintiff 8. brings treſpaſs againſt J. H. and G. Staple v. Hay- ' 
Fowler, for that they, on the 3iſt of May, in the thir- 33 
teenth year of the late King William, broke his cloſe * dus Nod. . 


HE | . The caſe. 
eaſed. the doh in Stepney, in Middleſex, and threw Treſpaſs, ja. 


on the 7th of July following, they entered into the ſame one mayer 
wharf, and committed the like treſpaſs. 1 piety — > 

_ JFF 18 ant had a more convenient Way, and iſſue. 
The defendant G. F. as to all, pleads Not guilty : Hob. 66. 
but J. H. as to the treſpaſs laid on the 31ſt of May, 
pleads Not guilty as to the force, and juſtihes the entry, 8 
and throwing down the +rails; for that long before one (4 P. 405.) 
Edward G. was poſſeſſed by virtue of a certain leaſe for 
eighty. years then to come, and yet unexpired of the 
ſaid wharf, and alſo of a yard next adjoining thereunto ; 
and that for the neceſſary uſe of the faid yard, he had 
and uſed a way over the ſaid wharf to certain ſtairs on 
the river Thames, which was thereunto contiguous, there 
to take water, Cc. and being ſo poſſeſſed, he, on ſuch a 
day and year, which was prior to the time laid in the 3 
treſpaſs, mie the ſaid yard (inter alia) to the defen- Y 
dant F. H. fora term of years yet unexpired, with all 
lawful ways, c. whereby he was intitled to the ſaid way: 
that the plaintiff obſtructed it with rails, ſo he coming to 
uſe it could not paſs; and that he requeſted the plaintiff 
to open the rails, which he refuſed, ſo he juſtifies the 
throwing them down, and pleads directly in the ſame Plea to the 
manner to the other treſpaſs laid on the 7th of Fuly, and _— 
avers, that at the ſeveral times he had no other way to cher — N 
the fad ſtairs and river Thames, than by and through the &c. demurrer 
faid wharf. „ „„ JolGer- 
Plaintiff, as to the plea to the firſt treſpaſs, replies, tat 
the defendant F. H. had another more convenient way to 
the river Thames than through the faid wharf, and 
thereupon they are at iſſue; and upon the plea to the 
trelpals on the 7th-of Fuly,' ho demurs ides fiat jurat, to Hob. 66, 
try the iſſue, and aſſeſs contingent damages upon the de- 
murter. Both defendants make default at ni prus; © + 
which being recorded, the inqueſt is awarded by default, 

| and 


a n r 


and G. Fowler is found guilty of the treſpaſs on the z iſt of 
May, but acquitted of that on the 7th of July; and J. H. 
(+ P. 406.) is acquitted of the treſpaſs ton the 3iſt of May as to the 
force, but the Jury found as to the reſt, that he had no 
other way to the ſaid ſtairs and river Thames than through 
the ſaid wharf, and aſſeſs damages upon the demurrer, and 
acquit him of the treſpaſs on the 7th of July. 

In this caſe ſeveral points were moved and reſolved by 

the Court : „ 5 8 
(i.) R. Whether a repleader ſhall be in this caſe, there be- 
if a repleader ing, as was ſaid, an immaterial iſſue joined ; and the 
og Court held clearly the iſſue was impertinent, but as to re- 

pleaders generally. | | b 

When a re- 1. The Court held that a repleader is to be awarded 


te u cannot give a judgment, as being impertinent, and not 
ſtatute of jeofails, if ſuch an iſſue 
i (ara were joined, the Court before trial might award a re- 
to 9 pleader. | | EE. | : 

| When a repleader is awarded, the amendment muſt 
begin where the plea which makes the iſſue bad begins to 
be faulty; and therefore if one makes himſelf a bad title 
in his declaration, to which there is a bad bar, and there- 
upon a bad replication on which there is iſſue, there the 
repleader muſt be awarded and entered on record; and plain- 
tiff ſhall declare de novo, &c. But, if the bar be good, ot 
plea be good, and the replication bad, and iſſue thereupon, 
there a repleader will be only as to replication; but if 
bar and replication be bad, and a repleader awarded, it 
muſt be as to both. Vid. 3 Keb. 664. | 

4. If the Court award a repleader where it ought not 

to have been, or deny it when it ought to be, it is error. 
(+ P. 407.) +5- That upon award of repleader, there muſt be no 


* 


Error. 


No coſts on coſts, becauſe it is a judgment of the Court upon the 
award of re- pleading ; but upon. amendment of a plea in paper, there 
PRINT . Math 

General rule 6. That upon a general rule for repleader, without an) 

of repleader. direction from the 8 from what they ſhould begin the 


repleader, it muſt begin from the firſt fault which occa- 
ſioned the bad pleading commenced, for the judgment 1s 
quod partes replacitent. | . 


Averment 7. "I hat the pleadings in this caſe were ſuch as a fe- 


immaterial, and pleader would be awarded upon at the common law; 
_—_— : the 


the iſſue imper- 
tinent. 


Ess. v. 


bis. & RAPLEADERS. 


the defendant having inſiſted upon a title to a way by grant, 
and. by. conſequence the iſſue thereupon. inipertinent ; be: f 
ſdes there was no iſſue at all joined, for the plaintiff's I 
afficmative does not meet with the defendant's: nega- ; 


! y Ge Hg el i, | 
5. That though a repleader ſhould have been at com- Repleadet by 
mon law in this caſe, this mation having been made before 1 we law, 
trial, and it being doubted whether a verdict would not grantabie. 
help it by the ſtatute of jeofails, the Court (aid it would 
bejuſt in them not to grant a repleader till after verdict; 
for they ſaid they might indeed grant a repleader before ver- 
dict at common law, but they were not bound to do it. | 
So note the diverſity ſince the ſtatute; for though it were Aid by ſtatute 
reaſonable to award a repleader before verdict at common EW. 
law, where the pleading appeared ſuch on which ho judg- 
ment could be after verdi yet ſince the ſtatute, when 
verdict may cure immaterial or informal iſſues, it may not 
be proper to do it, „„ 3 5 
After the trial, the Court held, That this iſſue was Vid. 2 Lev. 
fuch on which no judgment could tbe; for defendant (+ P. 408.) 
leaded; that he had no other way to the ſtairs and river 135. Acc. 
mes. Plaintiff replies, that he had another way to the Sund. 348, 
faid ſtairs and river Thames; arid Jury found nb others? 
way to the ſaid ſtairs and river Thames, ſo in truth there | 
was no iſſue joined. 3 5 
io. That in this caſe there could be no repleader, for 
the parties were quite out of Court by the default. E 
In reference tothe way claimed, theſe points were agreed , (2) . 
on by all, a neo 
1. That a man cannot claim a way over my ground aimed. 
from one part thereof to another ; but from one part of his 
ground to another, he may claini a way over my ground, | 
2. A ſtranger may have a way over another's ſoil three Vid. 2Cr. 170. 


oy 


manner of ways, viz. for neceſſity, by grant, and by pre- 
ſcription + for neceſſity, as if A. has an acre of ground ſut- © 
rounded by ground of B. A. for neceſſity has a way over Way for nes 
a convenient part of B's ground to his own ſoil, as a ne- _ 
cellary incident to this ground: ſo if J. grant a piece of 
land which is ſurrounded by land of vendor, he grants a 
way as a neceſſary incident therewith. 5 | 
3. If one be ſeiſed of Black-acre and White-acre, and By grant. 
uſes a way over J/hite-acre from Black-acre to a mill, ri- Cr: 121, 124, 
ver, &c. and he grants Black-acre to B. with all ways, 
eaſements, &c, the grartee ſhall have the ſame conveniency 

Vol. III. 8 ; that 


* 


* 


. As to defaults if a tenant make default, the defendant may, if he pleaſe, 


Pleading a par- that ſuch a one was ſeiſed in fee of the place to which, 


* there is a way of neceſſity, without more, the grantee ſhal 
| have the way as well as if it were ſpecially mentioned in 
| the grant. 2 Cr. 190. | | 
i (3) It was reſolved, that if the plaintiff had demurred to the N 
_ 10 3 defendant's plea, without doubt he ſhould have had judg- 
ment. | | 


: rae after verdict by the ſtatute of 7eofails, theſe points were 


r  Eny 


that grantor had when tie had Black-acre : ſo if A. has two 
acres of land, and has a way from them over another's ſoil, 
grants one of them with all ways, the grantee ſhall 
have the fame way that grantor had: but there the prantee 
5 in making title muſt alledge ſuch an eſtate in the grantor 
GP. 409.) as is traverſable, and not +only ſay, that the grantor wa 
offeſſed of the place to which, fc. for a term of 
2 there the poſſeſſion would be traverſable materially. 
Preſcription. If a way of neceſſity be claimed it is a good plea to 
 fay, the party has another way; but ſecus where a way is 
claimed by grant or prefcription. f 
The way of 4. The way of pleading in this cafe had been to ſhew, 
ws aan | 5 being ſo ſeiſed was intitled to a way, and ſhew hoy, 
and that he granted to leſſor, Sc. who alſo granted it to 
him, &c. For when one ſhews a particular eftate, he muſt 
ſettle the fee in ſomebody. | 
A way of ne- 5. It was agreed, that by grant of a houſe to which 
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uu Ala bee Upon the point, Whether the matter were now cured 
agreed: — | 
1. If a jury find a point in iſſue, and a fuperflu- 
ous matter over and above, that ſhall not vitiate the 
verdict. . 
22. That in this cafe the Jy found nothing that was 
put in fue, for they do not find that either he had no 
other way, or had another way to the Thames ; but that 
he had no other way to the ſtairs and Thames, which 
might well be, and yet he might have another way to the 
Thames. 2 6 
(s) As to default after ifſue, the Court took a diverſity 
( P. 410.) between a real and a perſonal action; for in a real action, 


after iſſue, &c. 


in rea] actions. waive the benefit of it, and proceed by further procel* 


againſt him; as if the tenant make default on the origin, 
the demandant ſhall have a grand cape; and if the tenant do 
not ſave his default, the demandant, if he inſiſts upon it, 
ſhall have judgment final upon the firſt default; but he oh 

5 a | * N | 2 85 b . 1 


corded, and a diffrmgas ſhall go againſt the jur. ad triand, 


217. | | 
ff defendant imparl to a day in a perſonal action, and 


EY 


288. v. 


if be pleaſe, releaſe the default, and continue further po - 
ceſs againſt him. In like manner of a default after vid. 2 Cr. 36, 
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appearaſice, the demandant ſhall have a petit cape, Sec, 1 Vent. G. 
and if the tenamt do not fave his default, Ye. may have 2 Sund. 45- 
judgment upon the default; or if he will waive that ad- 
vantage, he may, and proceed by further proceſs. If na | 
teal action the tenant make default at nift 7 the default 1 Jo. 412, 413, I 
is never recorded, but only the peſtes marked; and the de- 1 Cro. 5x7. | 
mandant, if he will, ſhall have a petit cape, and judgment 

thereupon if the default be not faved, or elſe he waive 

the default, and continue with further proceſs. But in Perſonal a&- 
caſe of à perſonal action, a default at the trial is always \ 
recorded, and there is no farther proceſs in law to bring 
the defendant into Court upon releaſe of the default. 
And anciently at every continuance- day the. parties were 
demandable; and if the defendant did not appear, or were 
not eſſoĩned, his default was recorded, and judgment given | 
apainſt him thereupon: but by the ſtatute of Adarlbridge, * Cr. 5x. 
c. 13. and Wem. 2. e. 27. after iſſue joined in a perſonal +-g.;..:m . 
action, the defendant ſhall have but one eſſoin and one de- perſonal action. 
fault; and if the default be upon the wenrre fac, then it is 


and againſt the defendant, to receive his judgment; but if 3 
he comes in at the day of viſi prius, he faves his default; (+ P. 471.) 
but if he does not, the default is ptory, and final Default pe- 
jedgment ſhall be given thereupon. And it is to be ob- tr. 

ed, that this one eſſoin and one default that the ſta- 
tutes give, maſt be at the firft continuance after the iſſue; 
for if the defendant ſhould appear at the firſt continuance, 
viz. at the venire fac, he ſhall neither be eſſoined, or have 
2 default ſaved at the return of the diſfringas, but judg- 
ment peremptory ſhall be given on ſuch default. 2 Inf. 


he does not appear at the day, judgment final ſhall be aud default in 
given againſt him; for the defrule is peremptory to him, e e 
Vid. 38 H. 6. 33. In debt the defendant pleads in abate- 

ment to the writ, to which the plaintiff imparls, and at 

is upon the default, though the plea was only in abatement, debt. 1 
18 F. 4. 7. In treſpaſs the defendant demurred, and made Demurrer in 
obligation, defendant pleads a releaſe, and after demurrer 

Gy is given, and default is made by the defendant at the 


Imparlance 

and there is no proceſs to bring him into Court again. 1 

the day given the defendant makes default : judgment final — 

default at day given, and judgment final. In debt upon an treſpaſs, &c. 
VA N day, : 2 f 


* 
* 
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8 treſpaſs defendant imparls, and makes default at the day, 
Judgapent final. judgment final ſhall be given: ſo in debt, 11 H. 3. 5. and 
+= ©" the caſe in 2 Cr. 357. was remembered, where a judgment 
in an inferior court was reverſed for this error; that the 

defendant being eſſoined, and making default, at the day 

22 given by eſſoins, they gave a further day when it ſhould 
de a judgment by default. e xga 
{+ P. 412.) So now, what ſtuck with the Court was, + whether 
Whether here judgment ſhould be given upon the demurrer againſt the 
Juegrnent defendant, or upon the default; that is, whether he being 
N out of court as to one iſſue by the default, be could be 


or upon the de- preſent in court as to the iſſue in law upon the demurret, 


fault. ſo that the Court might give judgment thereupon; and as 
dc this point, the caſe was, a defendant. in two ſeveral treſ. 
paſſes pleads an ill plea to one, on which plaintiff. demurs, 
and joins iſſue upon the other, and makes default at the 
day of niſi prius; whereupon the inquelt is taken by de- 
fault as to the iſſue, and contingent damages upon the de- 
murrer. And Ward, for plaintiff argued, that judgment 
ought to be upon the demurre.. 1 

Diverfity as to 1. This is not ſuch a default on which judgment can be 
defaults of the given, and he took this diverſity, that wherever in a real 
defendants. action the default is ſaveable, ſo that grand or petit cape 
35 ſhall go, there in a perſonal action a default is not peremp- 
tory, but there is indeed a proper proceſs to iſſue, and 
bring the party into court. As for the purpoſe in a real 
action after imparlance prece partium, or upon eſſoin, if 
the party having choſe his day fail thereupon, peremptory 
judgment ſhall 3 thereupon, and the lands ſeiſed; and in 
that caſe, judgment would be likewiſe peremptory in 4 
perſonal action; but if the default were upon the return 
of a proceſs, which is ſaveable in a real action, there judg- 
ment peremptory ought not to be in a perſonal action, 
becauſe there the day is not taken or choſen by the party, 
but given to him by the court, and it ſeems but reaſonable 
he ſhould be more ſeverely uſed upon his default at his own 

day, than at a dies datus by the Court. 


| k (4 P. 41 2.) But this is only in reference to defendants ; +but in caſe 


As to default Of plaintiffs, they are in many caſes demandable at day 
of plaintiff, &c. given to pur ſue their writ: but in caſe of defendants, up- 
Ts on default at a day given before plea pleaded, there ſhall 

de no judgment peremptory. Vid. 7 H. 6. 19, 41. 19 


H. 8. 6. 


- 


SD 8 8 


now the courſe is, that he attend at his peril. . 4 H. 6. 29. 
That the defendant is not demandable on demurrer, but 


1 * 
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In treſpaſs: the defendant appears upon the exigent, and 
day is given over to another term, at which the defendant 


though now altogether diſuſed. _ 
37 H. 6. 29. gives an account 
when a demurrer was joined in a real or perſonal action, | 

this writ uſed to go to bring parties to hear judgment, but. 


the plaintiff is only to appear and pray his judgment. Juſt 
as upon a Writ of inquiry of damages, the defendant has no 
day in bank; and in Common Pleas, neither plaintiff nor 
defendant have a day given them, but plaintiff is to attend 
ſor his judgment. Gre: El. 75. 144+ - Be 

But plaintiff has day by courſe of K. B. Tel. g7.'1 Rel. 
4b. 486, Now here, though there be but one ve, fa. to Here are tuo 
try the iſſue, and inquire of the contingent damages, yet diſtinct matters 
theſe are as two diſtinct matters, for anciently the courſe in the ve. fa. 
was not to put both together; but that is new, and for | 
eaſe and diſpatch, and here the jury might have been diſ- (+ EF. a4.) 
charged of the iſſue, and yet enquire of the damages as an | 
inqueſt of office. 16 Ed. 4. 1. 2 [nfl. 449% © 

2. He inſiſted on it, That if judgment were to be upon How, if judg- 
the default, it muſt have been given at the niſi privs, and ment were to 
that being not done, and the default being for the plain- CO 8 
tiff's advantage, he might waive or releaſe it, and 
quoted 42 Ed. 5. 1. and the defendant upon a writ of 
error can never take advantage of the matter, Vid. 2. 

Saund. 46. ; J | | | : | 
Darnel contra. Wherever there is a demurrer in any Demurrer 
perſonal action, and the defendant makes default at the ee by de- 
day, the demurrer is waived. F. Default, 50. 30 H. 6. m Per- 

"4 In perſonal actions, if the dane pa - Tus aß 5 
murrer, and after defendant makes default, the judgment 
ſhall be upon the default, and the demurrer is waived. 
Bro. Default, 58. 30 H. 6. 16, and continued to 18. Bro. 
Default, 7 3. Fitz. 
And as to objection, 
pn the default, it ſhould have been immediately. 


That if judgment were to be given 
Anſwer, | 
All 


Jour. 33. Proceſs, 147. 45 Ed. 3. 3.1 5. _— a 


| concefft 
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a the Judges of ni privs could do, was to record the 
When inqueſt | PoWELL, Juffice.— do not find but the parties are de- 
| I G mandable, both in caſe of day given upon demurrer, and 
e ee or upon iſſue joined ; but after ile, inqueſt may be taken 
after, &. by default. But in debt, ſuppoſe the defendant comes in 
upon the exigent, and the plaintiff, as he may, prays « 

day; there it being a day had on prayer of the plaintiff be- 

fore count, if defendant make default, proceſs ſhall go to 

bring him in ; but if the plaintiff had counted, and before 

iflue the defendant had made default, if plaintiff will de- 
(FP. 415.) mand him, he may + have judgment upon the. default ; 


and I take it to be the ſame upon demurrer where day is 


given at which defendant makes default, for there judg- 
ment final ſhall be, and no proceſs ad audiend judic'. vid. 
18 Ed. 4. 7. And the book of 20 H. 6. 44. is miftaken 
by Fitz. for the book is full, that judgment muſt be upon 
the default. 44 Ed. 3. 1. After demurrer in perſonal 
action, that proceſs ſhould go ad audiend judic; but 
before demurrer, or iſſue joined, if day be given after 
8 a default will be peremptory, and judgment 


Modern ufige. final upon default, but the uſage now is not to demand 
them. 1 | | | 
' It is very hard to make a default at a day given by court 


on demurrer, peremptory ; but here is an iſſue as to part, 

and a demurrer as to the other part, and a ve. fa. to try 

the iſſue, and inquire of damages. And day is given with 

a niſi foto which day of niſi prius is in truth but to try 

the iſſue, and inquire of damages, but the day on demur- 

rer is ad audiand judic' ; fo that in truth the day given ad 

triand. exit', &c. has nothing to do with the day of de- 

murrer, and it is not neceſſary that the defendant ſhould 

have a day on the writ of inquiry; ſo that the day ad au- 

9 7 diend judic', in this caſe, is the day in bank, and the de- 

| fault at niſi prius is only to that for which defendant had 
a day there, that is, to try the iſſue, and the taking the 
ingueſt by default is a waiver of taking advantage of 
judgment by default. JFF 
' Nor do 1 know where plaintiff may, in a perſonal 
action, take advantage of a default upon the inqueſt ; but 
where the defendant pleads a releaſe or acquittance, and at 
e. 416.) iſſue makes default, there indeed he may pray judgment 
Wed Holt upon the default; or that inqueſt be taken by default; but 
18 ther he takes inqueſt by default, he is too late to pray 


judgment by default, and judgment muſt be upon the 


| verdict, 
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verdict, and not upon the default, that bein waived by 


Upon an iſſue of non. % faftum, ye 
cannot take a judgment by deal Lak Ts JR 
"Hott-—The queſtion firſt is, Whether if defaule be in 
a perſonal action after declaration, and day given over, 
Sher by imparlance or any other day; whether, I lay, 
this be ſo peſemptary that judgment final ought to be upon 
that default; and I think in caſe of imparlance, whether 
to a day in the ſame term, or another, judgment final 
ought to be, 18 Ed. 4. 7. 36 H. 6. 19. and 19 H. 6. are 
full in the point, without 5 any difference. _ 


prayer of inqueſt. 


Now then upon demurxer, becauſe parties are at iſſue in a : 


judgment af court, ſuppoſe it had been in real action, and 
Cur” ady vult; defendant makes default, petit cape muſt 
o, and he does not (ave his default, ſhall not judgment 
fd be given upon the default? If it be ſo when there is a. 
demurrer in a real action, is it not much ſtronger in de- 
murrer in a perſona} action? And it is not leſs peremptory 
ypon demurrer than imparlance; for if default be after de- 
murrer on day given in ſame term, it is peremptory; that 
is, if party does not come at ſych day in the ſame term, 
it is a departure iu deſpite of the court; and there in real 
«tion, no petit cape ſhall go, but judgment final ſhall be 
on the demurrer, and not upon the default; ſo that, if the 
book of H. 6, be law, as ſure it is, judgment is as much 
to be given upon default in perſonal actions, as 4 in, real, 
only that there muſt be two defaults in a real action, and 
but one in a perſonal one. „„ 


and but one in 


jon perſonal.” 
- x p . * 
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» 


P. 447.) 


A H. 8. 16. If party comes in upon praceſs in per- When day is 
ſonal action, or upon cept ben or exigent and day is given, prece 


given prece 2 that is, by conſeat o 
which day default is made, no judgment can be given. 
Why? Becauſe there is no declaration. But if it were 
after declaration, and at a day default had been, it were 
peremptory. So is the caſe of 7 H. 6. 19. 41. one in cul- 
tody of marſhal upon a premunire, is charged by bill in 
nature of an 11 


ment final, becauſe though he had been charged in cuſtody 
of the marſhall, yet he never had been in court; but if 
the default there had been upon an imparlance, it had been 
remptory, and final judgment had been thereupon. In- 
ced, in annuity, which though perſonal, yet partakes of 


the nature of a real action, for there is final judgment 
given to recover an inheritance, and the proceſs in an- 


nuity 


of Mayhem, and day is by conſent of 
parties, at which there is a default: there cannot be judg- 


parties, at Partwum, 1 


declaration, 


7 H. C. 25. 4¹4· 


nan mv 


nuity therefore imitates that of a real action, after default 
there ſhall be @ diffringas ad audiend judit to afford the de- 
ſendant an opportunity to ſave his default, becauſe though 
the recovery ſhall charge the perſon only, yet it may be of 
becks ad mo- an inheritance, So in a ſea ad molendinum if defendant makes 
| radium. qefault, there ſhall be a di/fringas to giye him liberty to 


fave his default, for that alſo follows the nature of a real 
action, as being of | freehold or inheritance. F. N. B. 


| 223. D- 7 | | 
Diverſity Ay; but this is like an inquiry of damages. 1. If judg- 
where only in- ment be againſt a defendant, and an inquiry of damages, 
( P 418.) he has no day iven him fthereupon, and therefore he can 
quiry of da- make no default ; for the Court have already given their 
ry wr judgment againſt him, and he thereby is quite out of court, 
ſue and de- and the inquiry is only to aſcertain the damages. But 
murrer. Where there is both iflve and demurrer, and before judg- 
| ment on the demurrer a ve. fg. goes to try iſſue, and inquire 
of damages, whereupon defendant has day, on which he 
makes default; is not that a default to the day of demurrer 
as well as of iſſue? For though they be in truth different, 
viz. one the day of niſi prius, and the other the day in 
bank, yet in conſideration of law they are the fame. If 
there be two defendants who plead ſeverally, one of them 
demurs, and judgment is given againſt him, before iſſue 
Joined with the other, then he againſt whom 'the judgment 
paſſed has no day in court, yet the plaintiff may continue 
proceſs aeainft the other; but if in that caſe the iſſue wer 
to be tried before judgment, then the defendant who de- 
murred has a day, and that is the fame that the other hag 
by the niſi prius, which by law is the ſame with the day 
in bank. A default in real action at the day of niſi print 
is the ſame as a day in bank, and as fatal, for they are not 
to be ſevered. And why not ſo in a perſonal action, and 
it is incident to the trial of the iſſue, to inquire of the da- 
mages upon the other iſſue in law. So if the day of »/ 
prius be the ſame with the day in bank, the two have the 
| ſame day; but here, though it be one defendant, yet you 
would have him be out of court as to iſſue, by reaſon of 
default at niſi prius, and in court upon the ' demurrer 
4 the day in bank; that is, in and out of court the ſame 
. ay. | oe ; ; 3 ; 
(FP. 419.) lf there be default after demurrer joined, judgment ſball 
judgment upon be upon the default, or upon the demurrer ; and when con- 
default after tinuance is given, the appearance of both parties are 5 
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ered at the continuance day, and anciently they uſed to de- demurrer Jom 
mand the parties; ſo then they lay at lurch for one another, d. K. 
but now theſe are things of courſe, e N 
And whereas my brother Pawel! affirms, that there can 
be no day on the demutrer but the day in bank: I would 
ſuppoſe there are two defendants, one pleads to demurrer, 
and the other pleads to iſſue, and ve; fa. goes to try iſſue, e 
and inquire of contingent damages; before the day of niſi Vid. Hob. 82. 
prius and puis darrein continuance, a releaſe is made by plain- i 
tif to the defendant that demurred ; can he plead it at 11% 
us? And if he fails in doing it, can he plead it in bank 

at day there? And Powell ſub; to allowed he might plead _ 3 
it at ui prius, but not in bank; but after ſeemed to doubt. 
whether after demurrer a plea puis darrein coutizuance could 
be pleaded. | | „ 
If at a day given upon a writ of error defendant makes 
default, the writ of error may go on, and the judgment 
be affirmed, becauſe it is no new judgment that is given 
for the defendant, who is now out of court by his default, 
but only his former judgment affirmed and ratified ; but in 
that caſe it were hard to give the defendant coſts upon the 
ſtatute: ſo if a defendant make default, plaintiff may have A man out of 
judgment; for a man that is out of court may have a court may have 
* given againſt him, though not for him: And he judgment 
withed the defendant's counſel to take care how they made u, not iar 
default; for after default, though plaintiff could not prove hinge 
his declaration, ſo as verdict +would be for him; yet it ( P. 420.) 
were very hard to give him a judgment, for he was out of 5 
court. he by 
At another day another point moved in this caſe, was, 
whether judgment might not be given againſt the defendant 
upon the ue, though looked upon as immaterial, and a - 
rv ? Becauſf* the defendant confeſſed the treſpaſs in his 

lea, and made no good juſtification : ſo (as was urged) 
judgment ought to be given againſt him by confeſſion. : 
And hereupon Ch. J. Holt took diverſity, if one confeſs If defendant 
the cauſe of action, but pleads matter, which, if well ko wy 
pleaded, would bar the plaintiff, there it were hard to hold ee Oe Ki 
the defendant to ſuch confeſſion, and give judgment againſt ter of bar, if = 
him, as here the defendant indeed confeſſes the treſpaſs, well pleaded. 


| n, Vid. Hob. 69. 
but offers ſuch matter as if true and well pleaded would LR 


$4 * 
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Juſtify him: but here the fact is confeſſed, and ſuch mat- the defendant 
ter of juſtification offered, which though never ſo true, to his confeſ- 


and well pleaded, would not bar the plaintiff, there judg- — ans 
| | the matter con- 


ment 


could 


6 upd the words. 
4 | 


_ hs but if treſpaſs be againſt two for taking the plaintiff's goods, 


of one of the 


action. 


Per Cur. This 
iſſue helped by C 


+= «pi xt was helped by the ſtatute of jeofails, and for ſo much gave 


an- Kerr Wh D 5 me 


_ Replevin for raking his mare in quadam loco, called The Croſſe v. Bil- 


| _ hoc; and the conuſance in a different place from by the abſque 
2 | 
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In replevin, plea at bar, with an abſd. hoc. replication to an (f P. 422.) 
Me, demurrer to the replication, and concludes in abate= - 

mont. Judgment final in C. B. for the plaintiff. Qu. if f 

' ropleader can be upon demurrer. Of a plea in bar cenclud. 

ing in abatement. Of matter of abatement, and concluding 


* 


King's Highway. The defendant cognovit captionem, da- ſon, Hil. 2 Ann. 
mage feſant, in quodam lace, called The Queen: Highway, „ . 
as bailiff to the Lol L. whoſe freehold the place where, is. Error in B. 
Mbfque hoc, That he took eguam pred in pred loco, called LION 
The King's Highway; pro ut the plaintiff adverſus eum nar- 

ravit, & hoc paratus eft verificare, unde petit judicium & re- 

turn, Cc. Plaintiff comes and ſays, Quod cognoſcere non 

debet, quia dicit quod ditto tempore quo, c. cepit equam pred 

in pred” loco tunc, called The King's Highway, modo et forma 

pro ut pred plaint allegauit, and hos petit quod inguiratur 

per patriam. The defendant demurs, and concludes, Unde 

(ut prius) petit judicium, & quod narratis' pred cafſetur : 

judgment final in Com Banc! for plaintiff, and affirmed 

here upon error. os | | 
Herr, Ch. F.-—-The whole point of the caſe, take 
that can be, is, after a plea in bar, 


it the ftron 
and a replication, the defendant demurs to the re- 

plication, and concludes in abatement, and ſure there 
judgment final ought to be given; and they all agreed, that 1. Tbat all the 


all the matter and conuſance in the plea was waived by the ee pee e, 


the declaration lays the taking, is in truth matter hoc. &c. | 

only proper in abatement ; but the concluſion turning it (+ P. 423.) 

into an avowry, makes it a plea in bar, as all avowries are, 2. That where 

and final judgment is always given upon them, if they go images; 1645 | 

for the avowant. They alſo agreed, that where matter in my ang 3 

abatement is pleaded in bar, and concluded in bar, judg- judgment ſinal 

ment final ought to be given. | bought to be. 
But it was objected, That the demurrer being ill con- : 

cluded, viz. in abatement, and contrary to the bar, it 

was to be looked upon as if there was no concluſion at all, 

and it would be a diſcontinuance, and judgment ought to 

be by nil dicit. LE 5 Rn 
To which the Court anſwered, That the concluſion to 

the demurrer was, unde petit judicium (ut prius) 15 96 5 
e f | DT, nk 
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tut is well N and according to the concluſion of 
the plea in bar, and the —_ uent words, & "9A narr* 
| caſſetur, being inconſiſtent, ſhall be rejected. wy” 
_ Judgment af. So per tot Cur the judgment was affirmed. | 
| Note, here Powell poſitively ſaid, That ieder could 
i r never be upon demurrer, but is always after iſſue; though 
can be upon a the old books ſeemed to make a queſtion of it, yet there 
eme, pere twenty authorities in the new books of it: and yet 
Brothericł ſeemed as earneſt of a contrary pri at the 
| bar, tacente Holt Ch. Tut. & Cur' religud. | 
That in this Vote, In the debate of this caſe at the bar, it was as 
ceaſe the matter greed, That the matter of this plea was matter in abate- 
was abatement, ment, viz. a Variance in the places. 


viz. a variance. 2. That in replevin the defendant is both ator. and 


defendant. As defendant, he may abate the plaintiff's. 


writ, and that weite vain for him to do if he could not 
haue a return, and therefore he muſt proceed from his 
(P. 424.) plea in abatement to make conuſance ; for his action be- 
ing a claim of right to diſtrain, he ought to make title 
to it againſt the plaintiff in the replevin who claims pro- 
pe *. in the diſtreſs. 
e 


Where de- t this rule would be explained; if defendant i in reple- 
Fendant claims yin claim property in himſelf, he ſhall have return 
an without connuſance, becauſe his plea deſtroys the plain- 


tiff's title: ſo if he lays property in a ſtranger, and make 


no conuſance, if that matter be admitted by the plaintiff, 
Vid 2 Lev. 92. there ſha!l be a return without conuſance; for in that 
E 1 caſe by the admittance, the plaintiff's property is de- 
1 LY - "+ bet But in all pleas that do not ſhew the property 
cout of the plaintiff, there muſt be a conuſance made, and 
the plea is what only is anſwerable, and not the conu- 
ſance, for to traverſe that would be a diſcontinuance, 
8 Ed. 4. 41 b. Cre. El. 372. Mic, 2, M. and M. in 

B. R. Hall verſus Foot. ' 
"If lice be in If a man plead matter in bar, and conclude in abate- 
war: na date. ment, it ſhall be taken for a plea in bar from the nature 
den ate, and reaſon of the thing; lor the plaintiff cap have no 
| writ, if he has not a cauſe of action, and therefore tae 
Court will take the ny in bar. 37 H. 6.243, 30 H. 

6 ag =: 

Vid. x Vent.. If one pleads matter of abatement, and concludes in 
TM the ples be Dare et petit judicium ſi pl. actionem habere debet, though 
e 7 eee he begin in abatement, and the matter be alſo in abate- 
ment and con- Ment, yet the concluſion being in bar, makes it a bar; 


chudes in bar. and the reaion is, becauſe you admit the writ by conclud- 
ing 


a OO £3 << 


V. 


comes, et pro retorn' habendo diſtinctly; he ſays, he a- 


joined: which went down to be tried before Ld. Ch. ſworn under a 


% 
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ing ſpecially againſt the action, 18 H. 6. 27. 32 H. 6. 

17 b. 36 N. 6. 18. DI H. . 53'd- 1 8 ' 3 N 
And here Holt, Ch. J. ſaid, ILhat in replevin, if the How the de- 
defendant will take advantage of a variance in the place fendant in re- 


where the taking is laid, from that in Which really it Pevin may taks 
was, he muſt 45 it Fin abatement, and begin ae 8 
petit judicium de breve, or de narr' quia dicit, the cattle * 
were taken in ſuch a a place, ab/que hoc, that they were 
taken in the place in the declaration, Then indeed he 


variance. 


vows the taking in the place mentioned in the induce- 

ment of his traverſe, damage feſant, or for rent, &c. 

To which no anſwer, is to be given, but all is to depend 

on the plea in abatement; and it is a proper concluſion in Concluſion. 
replevin to ſay, inde petit judicium & return averior”, 

without ſaying any thing of damages, for they are given 

by the ſtatute. : | 


In quo warranto, as to a ſuppoſed mis- direction of the 
Judge, that defendant could net prove a mode of ſiuearing, 
contrary to what he had ſet forth in the record; the merits 
mig bt be with the defendant, but his plea wrong, Court 
gave leave to move to ſet aſide the verdict, and that a re 
pleader ſbould be awarded, one of the iſſues joined, and 
verdi being impertinent and void, other 1/Jues were found 
. for the King (as well as this) but without evidence. — 
Aſter long argument on the doctrine of repleader, all the 
verdicls ſet aſide, and defendant had leave to amend his 
\ plea, whereon the immaterial iſſue was taken, on payment 
F common coſts, | ; 
The defendant had pleaded to an information in the Monday, gth 
nature of a guo warrants exhibited againſt him “ to May 1757. 
+ ſhew by what authority he acted as a mayor of this 3 esse 
* borough,” a title of election and ſwearing under a of e mee By 
MANDAMUS purſuant to 11 G. 1. c. 4. but the ſwearing E. 30 G. 2. 
was (by miſtake) ſet forth to have been in the ſame L Burr. 292. 
manner as it ought to have been in caſe the election had ( tP. 426.) 
been upon the CHARTER-day. | 25 0 * | 
Upon the replication, no leſs than fourteen iſſues were , 


mayor, and _——_— 
Baron Parker, as Judge of niſi prius. But one of the mak lets 
4 .* mi e _ 
iſſues (the gth) was taken upon the ſwearing thus (errg- T ſwearing as 


neouſly) alledged to be before ſuch perſons as were only if upon a char- 
| ” Proper ter day. 


i 
s © 
: 
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proper to preſide uro THE CHARTER-DAY ; (jufl as if 
it had in fact been an election under THE CHARTER); 
which was a mere _ in the defendaht's plea ; for bis 
REAL ſwearing in fact was right, via. AGREEABLE to 
the directions of 11 G. 1. concerning the manner of de- 
ing ſworn under and purſuant to a writ of mandamus. 
The plea was worded thus, as to his being fworn in, 
vz. I hat after the defendant had been fo elected and 
© choſen to be mayor, Cc. and before he took upon him- 
<« ſelf to execute the ſaid office, to wit, at that sAMut 
« meeting and affembly ſo holden upon the ſaid Friday, the 
«* faid zoth day of May in the 28th year aforeſaid in 
<« manner aforeſaid, he the ſaid Roper Phillips, 1MME- 
* DIATELY after his ſaid election, did hen and there, 
„ ACCORDING TO the DIRECTIONS of the LETTER) 
„ PATENT of the ſaid late King, ENR the 8th, TAKE 
his corporal oath, upon the Holy Evangeliſts of God,” 
BEFORE John Evans MERCHANT, George Fenkins, Da- 
niel James, William Sears, Lazarus Thomas, Samuel Mor- 
gan, John Evans CARPENTER, Fohn Evans CURRIER, 
Richard Leigh, George Bayle, Thomas Richard, and Lewis 
Philipp, then and there being TWELVE diſcreet and honeſt 
men of the BURGESSES of the ſaid county- burrough, right- 

ly, well, and faithfully to execute the ſaid office of mayor 

( P. 427.) of the ſaid county-burrough, in all things touching 

add concerning the faid office; they the ſaid Fohn Evans 
merchant, G. F. D. F. V. S. L. T. S. M. F. E. . 
R. L. G. B. T. R. and L. P, then being TWELvs diſ- 
creet and 29" men of the RURGESSES of the ſaid county- 
durrough, then and there APPOINTED ACCORDING t the 
DIRECTIONS of the ſaid LETTERS PATENT laſt before 
mentioned, by the ſaid then common-council of the ſaid 
__ county-burrough, BEFORE WHOM the faid Ryger Phillips, 
ſo elected and choſen mayor of the ſaid county-burrough 
as aforeſaid, WAS fo TAKE his ſaid OATH: and that he 
the ſaid Rogen Phillips was THEREUPON, then and there, 
in due manner, admitted into the ſaid office of mayor of the 
ſaid county-borough. . | 
I VIRTUE WHAREOF he the ſaid Roger Phillips, on 
the ſame Friday, the ſaid 3oth day of ay in the 28th 
vear aforeſaid, and from thence continually afterwards, 
for, &c. was mayor, c. And by THAT warrant, he the 
ſaid Roger Phillips, on, Ec. and from, Ec. until, &. 
did there uſe and exerciſe the ſaid office of mayor, 
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if WM © tf. and for and during Wl the ſaid time, did there 
; OG OT : | 
JS The Lord Chief Baron, who tried the cauſe, reported 
to that he was of opinion, upon the trial, © That upon the 
e- « foth iſſue (taken upon the allegation of being by 
. virtue thereof mayor, c.) he could not vary from the 
a, « title before ſet out, by virtue whereof he claimed to be 
nd % mayor.“ And he had directed the Jury to find for - 
n- the King: and they found a verdi& accordingly. And -1 
it he alſo reported «© That no evidence was entered into, (+ P. 428.) | ä 
he « upon any of the iffues; and that verdicts were found „ 
in « for the King upon all of them: but that this was 
E- s agreed to be without prejudice in any future trial. 
re, Mr. Norton, Mr. Morten, and Mr. Price—for the de- 
R$ fendant, had thereupon moved for and obtained a rule 
Ke WM for the proſecutors (who had thus gotten a verdict) 
,“ to ſhew cauſe © why there ſhould not be @ new tri- 
a- « ;“ upon an inſinuation “ that the Judge who tried 
r- © the cauſe, had miſdirected the Jury:“ which miſ-direc- 
R, Ml tion conſiſted, as they alledged, in this veg. that the 
vis Wl © Judge had precluded the defendant from giving any 
% evidence to prove his ſwearing, as ſet forth in the ſaid | 
ht- WW © gtb iſſue; the Judge apprehending, and ſo directing 
yor WW © the Jury, that it could be of 10 kind of ſervice to the 
ng “ defendant, to be admitted to prove an iſſue, which if 
ans Wl *©* proved or even admitted, could vor at all tend to make 
c. ** out his right;“ for that if this (wearing as UNDER a 
!iſ- WW CHARTER-ELECTION were to be admitted, yet ſtill ic 
ty- would not appear in ANY part of the record, that HE was 
the WW regularly ſworn UNDER a MAxDAMus election; which 
ore was the /pecres of eleftion under which he claimed. : 
aid Sir Richard Lloyd, Mr. Serjeant Poole, and Mr. Aflon 
ip were prepared as they ſaid, to ſhew cauſe, by convinc- 
12h ing the Court, © that the direction of the Judge was 
he WW © RIGHT; and conſequently that the verdi&t ought to 
ere, and.“ | ur | TE 
the WW Lord MAnsFiELD.—The direction of the Judge was 
certainly right : therefore, if you ſhould prevail in this 
on application for a new trial, it could be of no ſervice : 5 
8th for, as the record ſtandt, the ſame direction muſt be given 
| again, ig N | ” | . 
Vet I am very deſirous to cure this ſlip, if poſſible: for (4 P. 429.) 
the merits have never been tried. | 235 5 
Conſider whether the verdi& may not be. ſet aſide; an 
the parties admitted to plead AGAIN. 1 


K . 
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Nad dnn 
The FRY was enlarged ; with this addition, wits to n 


a 4 hy the verdict W not be ſet Ade, APD « | 


repleader awarded. 
Mr. Setjeant Poole, for the e now ſhewed 
cauſe againſt ſetting afide the verdi& and awarding a re- 


pleader. And he alledged that, though there ſhould. be a 


repleader awarded, yet the whole record. muſt * 
and as it is at preſent. 2. 

As to repleaders in general, he cited 6 Mad. — : The 
caſe of Staple v. Haydon (1ſt reſolution) : it can only be on 


= ſuch an impertineat iſſue, as that the court can give 1 


judgment upon. i 
Mr: Norton; Mr. Morton, and Mr. & dere for 


the defendant—the iſſues are not all found againſt us, ab- 


 Falutely; but without prejudice to any f future ute, excagit 
as to the xoth iſſue. 

Mr. Norten, Mr. Morton; and Mr. 8 ſtated the 
miſtake : which they ſaid was thus, viz. the defence ſet 
up was „ An election of the defe nt under a. mandamus, 
e illued purſuant to 11 Sing 1.“ And in ſetting. out his 
oath of office, he avers it to have been. Dol v taten; and 
ſhews it to be an bath, taken by him upon this. election, and 
ſets out the right and proper oath of office ; but the plea tis 
true, goes on (following, by miſtake, a precedent of a 
plea of an oath of office taken under an election upon the 
proper charter-day) and alledges it to be a ſwearing at the 
ſame meeting ſo holden, &C. BEFORE perſons who were only 


<q P. 430.) proper to + preſide 1 era i (fon 


tꝛuelve burgeſſes, &c.) 


Which ſwearing, before theſe improper perſons, they 


urged to be totally immaterial: and that, for the ſake of 
.attainiig juſtice, it ought to be ſome how or other ſet right; 
the TRUE queſtion having never been tried, viz. * Whe- 
ther he took the oath of office, agreeably to the DIRECTI- 
« ox8 O 11 G. 1.“ 

Therefore it ſhall either be amended, on a repleader 
awarded : for upon the preſent record, there is no Juſtih- 
cation at ally and therefore the iſſue joined i is totally imma- 
terial. The caſe of Staple v. Hayden, 6 * 1. is 
almoſt in point. 1 Ld. ay: 707- S. C. [i Salt. 175 
216. $* C.] 


This is a good plex i in fubflance 3 but in pleaded i in point 


of form. _ 
- They ought to | Boa DEMURRED to this part of the ples; 


and not to have taken MN. upon it; ? for it iS A . of 
x $410, 


* 
— 
4 is 
2 


«© the defendant:” and a verdict cannot make that good, 
which the Court ſees cannot be in law. Therefore this 


ſworn before improper per ſons: and does not at all appear to 


W121 d dd n - 3 
law, ** Whether the taking this oath would have be - 4+ 0 


And - ſuch repleaders, in informations, are no novel- 
ties; for-in 1 Ventris, 122. the caſe of Reynell v. Heale*; N. B. This 
2 repleader was awarded, becauſe the iſſue was mis- abate tam 
˙ W 4h 5 5.5 wh wm. 
And they {che to pay coſts, in order to have this matter qui tam action? 
ſet right; and inſiſted that this is but juſt and reaſonable ; the book is in- * 
eſpecially, as many other perſons rights depend upon the os gra 
right of this mayor. e e e eee 
They alſo cited Cro. Elix. 245. the caſe of Love v. Vot - ſhews that it 
ton — where a repleader was awarded after verdict ; the de- Was an action. 
fendant having + miſpleaded the ſtatute. The reaſon of (f P. 431.) 
awarding the repleader there, muſt be becauſe the true e 
merits had never been tried.” . 35 

They even urged farther, that it might well be taken, 
upon the face of the record, that he was ſworn before 
« the proper perſons: it being alledged “ that it was at 
« the SAME meeting then and there ſo holden.” 

But they inſiſted that at moſt, this is only form. 

As to repleaders in general—they cited 1 Sir F. S. 394. 
the caſe of Rex v. Philips, mayor of Bodmyn, where the 
defendant's title was clearly defective, and confeſſed an 
uſurpation; and therefore, as the merits appeared to be 
againſt the defendant, the repleader was not indeed there 
granted: but the general poſition ſeems to be, “ that it 
* might, otherwiſe, have been granted. 

Mr. Serjeant Poole, Sir Richard Lloyd, Mr. Alien, and © 
Mr. Nares pro rege—argued that it is needleſs to grant a 
repleader, where there is ſufficient appearing upon the re- 
cord, whereupon to give judgment again/{ the party, 
excluſive of the part which is pretended to be immaterial. 

Nor ſhall a repleader be awarded, where the defendant 
has Tet forth a defective title. r = 

Now certainly this is a defective title: he appears to be 


verdict is utterly void: juſt like that in Hobart, 112. 


7 
+ 


F 


have been ever (worn before the proper ones. , 7 
This is not a mere defective MANNER Or PLEADINGz ß; 


like Cro. Fac. 434. the caſe of Holms v. Brote — here | 
iſſue was joined on a plea of payment before the day; or 
Hob. 112. the caſe of Taſter v. Salter; where the ifſſlug + © 
(upon the way) was in effi — iſſue at all. 


ei. l. But 


75 
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(tr. 432. 9 } But this is abſolutely a defective TITLE; A {wearing 
V. ante. he fore improper perſons : 7 nt" is like 6 Mad. 1. the caſe of 
Staph v. Haydn. And they cited Cre. Eliz. 214. the 


material, yet, the ple confeffing the words, the . 
Saks. gave judgment as upon a conſeſſion. 80 Curtbetb, 
the caſe of Jones v. Bodinner; and 1 Salk. 173-9, C: a 2 
ante Ef- , reſolution. So, * 1d. Raum. 300. the ca of Pitts v. 
3 Il. 1. (8.) Polehampton. © 
| 5 But if a repleader ſhould wy a as to THIS iſſue, 
= J Vet enough (beſides this) will ſtand upon this record, to in. 
4 title us to judgment for the king. 
Repleaders are never awarded for the ſake of 'partiery but 
for the ſake of the COURT. 
| | And this is the reaſon why there are'no cofts upon replea- 
Ss. ders: as appears by 2 Salk. TITLE REPLEADER. 9 
1 579. which is an abridgment of the caſe of Staple v. Hay- 
| don in 6 Med. 1. and 1 Ed. Raym. 70 J. : 
Nor ſhall repleaders ever be 45 where fufficient 
appears upon the record, whereupon the cou rt can give judg- 
ment. I hey ſhall not be awarded, ONLY becaufe the party 
has MISTAKEN his caſe: they ſhall never be awarded, but 
where the iſſue is ſo 7, material that the court cannot tell 
how to give judgment. l 
v. ante. In the cate of Serjeant v. Pairf, ar, in i Lev. 32. it is 
laid down by Truyſden, and agreed by the Ch. Juſtice and 


ce Verdict, the churt cannot know for whom to give 


« Jud ment whether for the plaintiff, or for the de- 


« fendant.“ 


It depends upon the plea pleaded ; not upon the deal 


merits : for though the iſſue be + improper, jet judgment 
| G. 43 3: ſhall be given; as is expreſsly laid el in the Tae caſe 


0 of Serjeant v. Fairſur— Lev. 32. If an IMPROPER iſſue 
5 « is taken, and verdict given thereon, judgment ſhall be 


„ given thereupon; be it for the plaintiff, or for the de- 
% Tendant.”” © Cro. F, Fac. 288. the cate of Tampion v. New- 


Jon, and Bridget his : the plea of the feme without the 
baron was no plea at all, nor confeſſed any thing. In Bre. 


Repleader 55. 3 did not appear how much the executors 
had; who pleaded © riens inter maines, 
againſt them. Cro. Eliz 245. the cafe of Loue v. Walton 
(where the ſtatute of uſury was miſrecited) was a caſc 
6 where no judgment could be given : for the court was bound 
to know the Ratute ; and that there was no ſuch ſtatute 

: . ge "7m 


\ 


Ls * 
„ 


cate of Lacy v Reynolds ; ' where, though the iſſüe was im- 


Wyndham, that & An immaterial iſſue is, where, upon the 


which was found 


againſ! 


＋ And the Chief Baron certainly determined right; for a (4 P. 


as was pleaded, which was a ſtatute made the /ixth ef 


In the preſent caſe here is no FAULT in the þleadings - 
therefore, where ſhall the repleader being? This caſe is - 


nor the ſubjecſ- matter of a repleader : this is only a D&-= 


FECTIVE TITLE, | 
It would be an ERROR, to grant a repleader, where the 


court can give judgment upon the pleadin gs already before 


them. | „ 

Now here, the defendant who claims to be mayor has 
vor fbewn that he was ſworn before the proper per ſons: 
and the Court cannot preſume it. He is aſked, ©** guo war- 


6 rante,” he acted as mayor: and his defence is this, © by 


<« proper election and (:mproper) ſwearing ;*” and that 


% Eo warrants,” he ated as mayor. 


But this plainly appears to the Court to be no war- 
rant Bong : therefore, the Court muſt give judgment 
im. : : | | 


* 


man cannot plead one caſe, and then prove another. 


Hob. 112. The caſe of Taſter v. Salter is not like 
this caſe, Thzs is a fact, on which the Jury have judged. 


And ſurely it does not follow, nor can it be taken upon 


the face of this record, that becauſe he was ſworn at THAT 


ASSEMBLY, he muſt therefore be ſworn before. the proper 
PERSONS. On the contrary, it is moſt manifeſt that He 
has not ſet out a complete title to exerciſe the fran- 
23 : and therefore the Court muſt give judgment againſt 

The other iſſues were never proved; and even this bad 
title, ſet up by this iſſue, is found falſe viz. *©* That he 


„was NOT so ſworn in, as he has pleaded.” 


And judgment ſhall be given againſt the defendant even 
upon an Tue misjoined, if found FOR the plaintiff, Cre. 
Eliz. 778. the caſe of Dighten v. Bartholomew, 5 Co. Rep. 


43: NicholP's caſe, Cro. Fac. 377. the caſe of Edward Ma- 
ria Wing field v. Bell, 2 H. 7. 11. b. Rex v. Herle; which 
caſe proves that if a man ſets up a right, different from his 

true title, it ſhall be againſt him; and he (hall not ſet up 


another title, afterwards,  _- 
The Court may here give judgment as upon a confeſſion, 


when the iſſue is immaterial, and the miſtake not amend- 
able: and there ſhall in ſuch caſe be no tepleader. Carthew, 


i. the caſe of Jones v. Brdinner, expreſsly, 5 Mod. 


220, 227. 8. . 678. the caſe of Jahn; V. Ridalar; where 


> 4 though 
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hdaxh the iſſue was immaterial, yet being found for the 
Plaintiff, it was adjudged for him, upon che defendant's 
| confefling of the ejecting. ä 
( P. 435.) Fin the caſe of Love v. Wotton, Cro. Els. 245 the court 
i could not give a complete judgment. 
Ciro. Car. 25. The caſe of Knight v. e, adihinif. 
trator of Harvy, MH. 1 C. 1. (where the defendant 
pleaded an impc:lible judgment, and ri-s en ſes maines, but 
only to ſatisfy it; and the plaintiff replying the iſſue was 
found for the plaintiff, and he had judgment) is a caſe pa- 
Tralle} to the preſent: for as the judgment there pleaded was 
a bad judgment, ſo this is certainly a BAD ſwearing in: 
therefore, the Court will here give judgment upon the in- 
: formation; as they did upon the plaintiff's declaration b 
a there, notwithſtanding that impoſſible Os being found, it P 
being found for the plaintiff. 0 
Here both the election Ax p ſwearing i in, ought 1 to have b 
been well pleaded; neither is a defence, of itſelf, alone. h 
n 
P 
| 
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And the Court cannot take notice of the 1 otherwiſe 
than AS it has been pleaded. 
Therefore judgment may be given, as upon a confeſſion, 
in the preſent caſe: for the defendant ſhores no 1 at all, 
to act as mayor. 
So that, upon the whole, judgment ought to be viitered t 
for the King, upon the face of this record: to prove which, 8 
they cited 2 Strange 873. the caſe of Broome v. Rice et al | 
in C. B. as in point: where, though the juſtification con- 5 
feſſed the cauſe of action, in effect, yer the plaintiff reply- Ke 
ing de injuria ſud propria abſq' tali cauſa,” iſſue was iſ /* 
thereon joined, and found for the defendant ; but the ver- 
dict was ſet afide ; and judgment ordered tabe entered for MW ® 
> plaintiff, and A writ of inquiry of pas 4 to (0 
iſſue. 
oC F. 436: ) +Mr.. Noreen. in e SUBSTANTIAL part of chi 
plea, is the © being ftworn at this aſſembly immediately after 
the election: and the PERSONS before whom the ſwearing 
<« is alledged to have been, may be conſidered as /ur- il ©* 
pluſage. I, fo, we ought to have been let in, either to 
E-. | amend, or to replead, 
5 This would plainly be a good bar Ir tel Baade ;-there- 
. fore the Court will, for the ſake of e | rad a te- 
pleader. | 
| | The title ſet up by the defendant, is an lien under 0 
P mandamus; and the defendant has accordingly ſtated an 
E app made purſuant to the directions of the 11 G. 1 
436 an 
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anda ſwearing-in Purſuant to it. but he goes on, and par- 


ticularly ſhews a ſwearing - in before twelve burgeſſes, the 
CHARTER-officers, (which ſhould have been alleged to 
be before “ the perſons directed by the 11 G. 1. viz. the 
« then preſiding officer ;)”. and this, upon iſſue taken 
thereon, is found againſt him. Now ſurely this has not 
tried the MERITS; this iſſue was quite immaterial : and 
therefore there ſhall be a repleader; and this muſt be a re- 
pleader of our whole entire title. 

But they ſay that “ this is a DEFECTIVE title; not a 
6c mere improper title: and that therefore e ſhall be 
« given againſt the defendant.” 

Now this is not the rule for repleaders. Indewd if the bar 
be evidently NOT a goed juſtification, it is idle to grant a re- 
pleader : but otherwiſe a repleader ſhall be awarded.” In 
Cro. Fac. 5. the caſe of Coxe v. Cropwell, the huſband 
pleaded Not Guilty, when no tort was ſuppoſed in 
him: ſo that this was a caſe +where the real queſtion had (+ P. 437: * 
not been tried: and therefore the Court Rene a re- 
pleader. 

And the party who makes the firlt fault, may, 3 
ſtanding that, pray a repleader. 

Wherever the Court ſec, upon the whale recard, that 
the iſſue joined wili nat try the true queſtion, the Court will 
grant a repleader. 

The caſe of Serjeant v. Fairfax, 1 Lev. 32. p. 13. c. ts V. ame. 
B. R. is ſtrongly for us. It was a bad plea; it proceeded 
originally from the defendant ; an immateriai iſſue was | 
joined; and a verdict was *again/? him and yet a repleader . * No: The 
was awarded; BECAUSE the merits HAD NOT been deter- verdict was for 
mined, and the Court could not therefore know for whom _ de gabi 
to give judgment. moved for a 

ut they ſay that HERE IS ſufficient for the Court to repleader. In- 
bo give judgment upon. Fey 4 ram 
anſwer, that theſe are not to be taken. as independent ea e thing. 

unconnected . iſſues; but as ONE ENTIRE TITLE, though «he the verdict 
conſiſting indeed of various diſtinct farts. And he faid « for the plain- 
HE could ſee no reaſon for the Crown's taking ſuch a num 3 3 the 
ber of iſſues, upon theſe quo warranto informations': in- FM 0 


Ged perhaps the ſingle iſſue of ** NOT MAYORy' would 


take in the whole. 
Lord MAxsFIEID.— General rules are wiſely eſta- 

dliſhed, for attaining juſtice with eaſe, certainty and diſ- 

patch, | 

But the great end of them being © ta do 2 

urt are to ſce that it be really attained. 
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either way. 


: REPLEADER $8 5s. v. 
In order to diſcover what was juſt upon the preſent oc- 
caſion, he ſaid he would conſider this caſe in two views; 
vin. : 1 3 

iſt. Upon the mere foot of the ſwearing, 2s is here 
pleaded and put in iſſue; and 1 
Tadly. What alteration is made by the other iſſues, and 
the verdictt upon them, found in the manner as they have 

here been. End 3 ð : 
Firſt—If this ifſue upon this ſwearing-in, had ſtood 
alone, this had been an immaterial and woid iſſue; as it 
tends to prove nothing, either for the Crown, or for the de- 
fendant ; and from which, no concluſion can be drawn, 
It appears too, upon the record, that this MIGHT have 
been ſo pleaded, as to have ſhewn whether he had, or had 
not a right ; (ſuppoſing the queſtion to be tonfined to this 

ſingle iſe.) | 8 
hat is the rule of law then as to ſuch an immaterial 


iſſue joined, and perdid upon it ? 


It is, & that when the finding upon it does NOT deter- 
&« mine the right, the Court ought to award a repleader; 
« unleſs it appears from the whole record, that 20 manner 
<« of pleading the matter COULD have availed.” | 
he principal caſes to prove this, are (amongſt many 
others to the ſame effect) 6 Mod. 2. The caſe of Staple v. 
Haydon, [ 1ſt. reſolution] where the Court held, © That 
« a repleadcr is to be awarded, when ſuch an iſſue is joined, 


sas the Court, after trial thereof, cannot give a judgment, 
as being impertinent, and Nor determining the right : (I 


right.) 


lay the ſtreſs on theſe words, Ax D Nor determining the 
Moore 867. the caſe of Taſter v. Salter, LS. C. with 
Hobart 112] the verdict paſſed upon a void iſſue: and the 


Court awarded a repleader, It was as no iſſue at all, and im- 


pertinent, as pleaded. 


KH. 439.) Here it MIGHT have been pleaded right: but as there 


pleaded, it did not conclude; and therefore the Court 


could not determine the right. ry 
So the caſe in Cre, Eliz. 245. Love v. Wotton (a plea of 


the ſtatute of uſury, upon the uſurious bond) there as the 
ſtatute was pleaded, the concluſion, © that the obligation 


& was taken by uſury, &c.” was immaterial : but the ſta- 
tute might have been pleaded right; and then it would 
have been a good defence: and therefore the Court awarded 
a repleader. | CS. 


k . 
5 But 
. * * c a B 
* 5 * 
x WW 


LEY 


> 


wm” = wm. ww. ws, & wiped oa 


« 


188. v. R E T L EAD ERS. 


But there is a later caſe, (and the Courts have been more 
liberal of late years, in their determinations, and have 
mare endeavoured to attend to the real juſtice of the caſe, 


ö than formerly ;) and this is the caſe of Tryon v. Carter, 
M. 8 G. 2 which is reported in 2 Strange 994. and is a 
F very material caſe: ** A bond conditioned for payment of 
6 « money, on or before 5th December. Plea of payment on 

« gth December. Replication, iſſue, and verdict for the 
4 « plaintiff.” This was holden to be an immaterial iſſue; 


it and a repleader was therefore awarded: though it would 
Fx have been concluſive, if found for the defendant ; but did 
* not conclude, when found for the plaintiff, Therefore 
* WW. (though that was a flip of the defendant) as it did notgde- 
be termine the queſtion, a repleader was awarded. ; 
2 The caſe that has been mentioned of Rex v. Philips. 
_ M. 7 G. 1. in Strange 304. is material for the reaſon 
given by Ld. Ch. J. Pratt, for if the juſtification is ſuch 
Wi in point of matter and, ſubſtance, as could not, if put into 
any form of words, be material with regard to the de- 
5 fendant by way of defence, it is in vain to grant a · re- (4 P. 440.) 
15 pleader ; it being to no purpoſe to do ſo, where the caſe 
bps mſelf cannot be amended, or would be at all material, if put 
in any ſhape whatſoever : which was that caſe ; for it a- 


ny mounted to a confeſſion of the uſurpation, as was there 

Pq holden. And if it did, then he very rightly ſaid, “ that = 
ut « if the Court ſhould grant a repleader, the defendant _—_— 
d e could not mend his caſe ; for the plea would ſtand ; and ; I 
at, after the formality of a demurrer, the Court muſt give 

(I „judgment upon the nee or badneſs of it.“ „ 

the And Lord Chief Juſtice Pratt went on, and compared. 


it to an ill juſtification in treſpaſs, (where no form of words 


ith would have made it a defence ;) and therefore was of opi- 
the nion, that as the plea was ill, and contained no title to the 
m-. | franchiſe, the Court might give judgment upon it, as con- 
fefling an uſurpation [Vide 1 Strange 398. ] ; 

ere Now here, ſuppoſing (as I ſaid before) the ſwearing to 
ESR be the only iſſue; is it not a queſtion totally imconclufrve, 


« whether he was, or was not, ſworn before the THREE 
« perſons?” © Does it at all cenciude to the real E- 
« sTIon?” Is not this manifeſtly a flip? Does it not " 
appear that this plea * cou: D have been mended? Cer- N. B. This 
tainly it COULD ; viz. by pleading the ſwearing-in to pam: 
have been agreeable to the ſtatute of 11 E. 1. [c. 4. H 4. in form; but MM 
which directs it to be before the preſiding officer, ] here» inſufficient 2 
. - E= 0 | fore, to fac. -- _- 


s . 8 ABPLEADERS., 5 Ats. v. 


See Foreeſ fore, the RBAL of the) a. is, that this Ghould 
cue sdiſtinction not be fatal for ee, f fp 


— 


ſitelf: and, beſides, the Tights: and privileges of many 

oh: perſons do depend upon it. And theſe writs. of man- 

6 P. 441.) damus iſſuing purſuant to this act, were inn for the 
ſettling and preſerving of > neg 29 | 


clearly intitlad in this caſe, to a repleader. Yet 
| Secondly—lt is objected, ** that here are many, other 
en all und fe vr the Crowns, as well as this.” 
t the iſſue 115 now ſpoken of, as immaterial, and 
ab is an iſſue taken upon an eſſential part of an entire 
defence; for the defence here pleaded by the defendant 
is one entire defence: notwithſtanding that the Crown 
is at liberty to take diſtinct iſſues upon the diſtinct parts 
of it. And therefore it would be abſurd and inconſiſ- 
tent, that the finding againſt the defendant upon the other 
iſſues, the other parts of one entire defence, ſhould ſtand; 
| in caſe we ſhould grant a repleader upon, or an amend- 
. 5 ment of this part: for if that ſhould be permitted, the 
4 finding would till be againft the title of the defendant, it 
> being. ſet up and pleaded as one entire title. 

I agree, that if. it appeared upon the whole record, 
that the defendant was vor duly elected, it would be 
as Lord Chief Juſtice Patt ſays, à vain: and idle things 
to grant a repleader. 

ut if the-reſt of the iſſues are only parts of and 45 
pendent upon the WHOLE TITLE ; z the ſame reaſon does 
not then hold. 
| | The way to do complete juſtice 0 is to let i in the 
. ong ſide, without prejudicing the other. 

, If a repleader was to be granted (upon the ſuppoſition 


vv. s Mod. of this being the only iſſue) it muſt be *wiTHoUT coffs.. 


+56 point, But as this was a miſtake of the defendant; (in which 
P ) the proſecutor was +tnot to blame) we ought to do the 
(+] 442. nfoſt complete juſtice we can, between both. 
My Lord Chief Baron was right in his opinion, «hat 
4 he could not admit proof different from the iſſue joĩned; 
| and alſo, % that this iſſue was connected with the others.” 
W If ſo, the verdicts were without evidence and it was 
E ggreed, that they were to be without PREJUDICE: 
+ therefore, ſuch verdicts ought to be ſet aſide, as without 
evidence; and not to conclude agai inſt the defendant, 
which would be A prejudice.” 
| -Therefoce 


— 


bi 
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- in Strange zs. Fhis is a franchiſe of great Re Ws: Hog It is 1 7 in 


If this was the fmgle iſſue, I think they. would be 
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+ Therefore be propoſed to ſet aſile the whole verdict, 


* 


2e 97 coſts z and” _ e _— un leave to 
c his p a 


8 * 
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Fit had been- npon a eee, {which view! night 
2 been) the Court tvould have given leave ta END. 


This ſeems to be the true Way to come at juſtice; | X 


nd what we therefore ought to do; for the true text is, 
e bone Juaicis eft, ampliare juſtitiam; ( not 85 Furiſdiftia- 
„ nem,” as it has been often cited, 535 
This is what I would wiſh to do, if we can do it. 
Mr. Juſtice -Denison.—Formerly verdicts were not 
uſed to be ſet aſide; and therefore, at that time, re- 
pleaders uſed very commonly to be granted. But t 
have been leſs uſual of late, fince the practice of ſetting 
aſide verdicts has prevailed. 
On repleaders, the iſſue was n as void, and 
the verdict too; arid ee _ Jen mn 


to replead.” 


An information in nature of a Lo warrants does not- 


differ from other caſes. 


Here is an entire plea; the repliention ſeparates it, 
and: takes iſſue on different parts of it. The replication 
ought to have demurred to this immaterial part of the plea: 
but i ſue is joined upon it: and there is a verdict upon it 
in the negative, v/z. ** that the defendant was not fo 
„% {warn as he has pleaded.” What can the Court do? 


The iſſue and verdict are impertinent and void. How 


then can the Court give judgment, when' it does not appear 
whether the defendant had a _ or wo? (I ſpeak | now 
4 this ſingle iſſue any) 

Well then, if you ſet aſide any part of the verdig, 
you muſt ſet aſide the whole. 
And this uſed, formerly, to be one iſſue. 
I well remember that caſe of Rex v. Philips, M. 7 6. 
1. it went upon an uſage to hold over. The point was, 
whether a repleader ſhould be granted, when the caſe 
could not be varied: and it was holden that that would 


have been vain and idle. On the contrary, it was ſaid 


that it would be a different thing, if the caſe could have 


deen mended upon a repleader. | do not doubt but that 
| there: were great numbers of other iſſues in that caſe, as 


well as in this; and yet a repleader would have been there 


granted if the caſh could have been mended on the uſage. 


. whole mult be ſet aſide, if 12 is ſet aſide. 


® 


(FP. 443. 
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| It is faid, « that this is a DREFECTITE tithe,” But it 
is no title at all; it is one link of the whole chain. 


the iſſues being void. And this is better than granting a 
repleader : upon which a writ of error may be brought, 

"GX 444-) and may long © which will be a much greater 

delay of juſtice. _ 
. Ju ice F o8TER.—This was an election under 
, upon the ſtatute of 11 G. 1. in order to et: 
tle the peace of the burrough. 

Here are twelve ſues joined, all found for the king) 
and without evidence on any of hoods. ſo chat none of 
them have been yet really tried. 

3 It is agreed, that in caſe of a /ingle iſſue which doth 

6 te not determine the right (which way ſoever found) a 

| » 6+. repleader may be granted. 

The ninth ilue in this caſe falls directly within 
this rule. It is ws 4 8 to the queſtion of 
right. 

therefore the verdicts on the other iſles, upon whith 

no evidence tuas given, vary the caſe and ſtand-in the way 
of a repleader, they ought to be all ſet aſide: or _ 
wiſe complete juſtice cannot be done. 
And I think, as the caſe is circumſtanced, the agree- 


4c verdicts were to be without prejudice in any future tri- 
al,“ may without a ſtrain be extended e any 2 5 
tigation in the cauſe. | 
Lord MansrizLy. I am now full ſatisfied, 
what my brethren have ſaid, that the 1ohole verdif 7 
be ſet afide on payment of cofts, and with libervy to amend 
. the plea. 
But that muſt be on a 3 motion. And 1 have 
no doubt but that we may do this, wrrnour the conſent c of 
| the proſecutors. 8 
= - Which motions were accordingly afterwards made by 
| - Mr. Norton, and granted, after a faint attempt by Mr. 
( y P. 445; ) Serjeant Poole to ſhew cauſe, tand then to get coſts as 
between client and attorney; in both which attempts he 


_ abſolute, upon payment of common coſts ; : obliging the 
_ defendant, er to take * notice of _ | 


_— 


nr ADRA 5 e 


I think we may ſet aſide the whole verdit upon one of 


vide ante · ment mentioned by the Lord Chief Baron“, <« that the 


was unſucceſsful: for the rules were both of them made 


5 
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This caſe, which came before the Court at different Webſter * 


committed a priſoner to the priſon of the King's Bench 


' perſon or perſonal eitate, except money in the funds, os 


es wc NT 4 | 83 „ 
By an expreſs agreement tbe obligee of a bond to ſecure an 
- anuuity, may waive the forfeiture for nonpayment on the 
day, jo as to be entitled to recover againſt the obliger," al- a 
though be has been diſcharged under an inſolvent debtor's | 
4, between the time of the for feiturt and the action 


times, and in various ſhapes, was finally diſpoſed of this, E. | 
day. As it was often cited in other caſes during the = Doug 3. — ME 
nod 1 have undertaken to report, | thought it might be © Þ 
proper to ſtate the ſubſtance, of the pleadings in the dif- 
ferent proceedings, although 1 cannot give an account of N 
the arguments of the counſel, and the Court, on the — 
principal motion, from my own notes, having been abſent | 

when it came on. | | - : 

The caſe was an action of debt on a bond—Plea, that 
ee ought not to have any execution again the 

ron, or 'perfonal eftate, of the defendant, except money in 
1 funds, — þ quo fron only*; becauſe 6 G. 3. 
he iays that the debt in the declaration mentioned was cap 38.5 41. 
contracted or due before the 22d of January 1776, men- 
tioned" in a certain act of parliament, intituled, An 

« Act for the relief of Inſolvent Debtors, &c. (16 G. 

3. cap. 8) and that he was, before the 1ſt of Fanuary _ I 
+1776, arreſted, and in actial cuſtody z that he ſurren- (+ P 446.) = 
dered himſelf in diſcharge of his bail, and was thereupon Ee 


before the 26th of June 1776, and was afterwards dif- 
charged, according to the form of the ſaid act, at the 
quarter ſeſſions for Surry, on the 29th of Fuly 1776, and 
this he is ready to verify, wherefore he prays judgment 
if the plaintiff ought to have any execution againſt his 


money lent upon perſonal ſecurity only. he replication e 

ſtated and made profert of the condition of the bond | 

which was for the payment of an annuity of £.30. a 

year by the defendant and another obligor, to the plain- 

tiff, in quarterly payments, on the Tith of January, of 

April, of Fuly, and of Octeber; the firſt payment to be 

made on the 11th of January 1772.—T he replication 

then fer forth, "That after the 224 of January in the plea 

mentioned, and before the exhibiting the bill of che | 

plaintiff, to wit, on the 11th of Fuly 1776, F-7- 105. for e 

x 3 e one = 
, | b 3 
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one quarter, | and ſo other quarterly payments, on the 


1rith of October 1776, the 11th of January 1777, and 


the 11th of April 1777, became due; and that the de. 
fendant hath not paid them, or any part thereof, on thoſe 
reſpective days, or at any other time, but the whole re- 
mained due; © by reaſon of which premiſes the ſaid 
« writing obligatory in the declaration mentioned became 
« forfeited, and the debt and action accrued after the 
<< 22d of January 1770» in the plea mentioned, and fo 
concluded with a verification. After this replication, there 
was an entry of judgment on the record, for want of a plea 
in bar to the + action, but with ſtay of execution againſt 
the perſon and perional eſtate, except, &c. until the plea 
depending between the parties in that behalf ſhould be de- 
termined. — Rejoinder, That before the ſaid 22d of January 


1770, to wit, on the 11th of January 1776, {.7. 105. for 


one quarter of the annuity became due, and was not paid 
then, nor at any time ſince, but ſtill remained due, 


' whereby the bond was for feited, and the ſaid debt, by vir- 


tue thereof, accrued to the plaintiff before the ſaid 22d of 


January 1776.—Surrejoinder, That true it was, that . 7. 
10s. for one quarter became due on the 11th of January 
1776; but that the plaintiff afterwards, at the inſtance and 


requeſt of the defendant, agreed to give him day of pay- 


ment of the ſaid £.7. 105. until a future day, to wit, till 
April, following, and that, on the 18th of April, the ſaid 
L. 7. 10s. was duly paid, affd that at the time when the 
plaintiff fo gave day of payment, he did, at the inſtance of 


the defendant, waive and relinquiſh any forfeiture of the 


bond, which had accrued, or might accrue to him by rea- 
lon of the nonpayment according to the condition, and 
acquitted and diſcharged the defendant from ſuch forfeiture, 
and all and every debt and debts due thereby; and the 
plaintiff further ſays, that the defendant, by reaſon of the 


premiſes, was acquitted and diſcharged from ſuch forfeiture 


and debts. — Rebutter, By which (proteſting that the ſur- 
rejoinder was not ſufficient in law, and proteſting alſo that 
the defendant never requeſted the plaintiff to give ſuch 
day of payment) the defendant ſays, that the J. 7. 103. 


in the ſurrejoinder mentioned, was not paid to the plain- 


tiff in manner and form, &c.—Upon this iſſue was 


joined. 


P. 448.) 


+ The cauſe was tried before Lord MANSFIELD, at the 
littipgs for Midaleſex, in Eaſier Term 18 Geo. 3. and a ver- 
dict heing found for the plaintiff, a rule was obtained by 

| 5 . the 


* 
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the defendant for the plaintiff to ſhew cauſe why the judg- 
ment ſhould not be arreſted; which rule was after- 
wards enlarged: to M. 19 Geo. 3. when the Soli citor-Ge- 
neral and Bower ſhewed cauſe; Dunning and Baldwin for 
the defendant. 35% 8 wel 

The ground of the motion (as I have been well in- 
formed) was, that the bond being once forfeited, the debt 
became abſolute, and could not be again made contingent 
by any waiver of the forfeiture, on the condition of pay- 
ment at a future day; at leaſt it continued abſolute till the 


compliance with the condition, which was not till after 


the inſolvency, therefore the fact of the compliance with 
the condition after the inſolvency was immaterial, and the 


plaintiff ſhould have demurred to the rebutter, inſtead of 5 


joining iſſue on an immaterial fact. That the Court there- 
fore ought to award a repleader. b | 
On the other ſide it was inſiſted, that an obligee might 
waive the forfeiture, and thereby prevent the debt from 
becoming abſolute even at law, el ela ſince the ſtatute 
of 4 and 5 Anne, cap. 18. The ifſue therefore was not 
immaterial, becauſe the debt was to be conſidered as con- 
tingent or not at the time of the inſolvency, according as 
the condition was or was not afterwards complied with. 


Or if the iſſue was immaterial, that was no reaſon why the | \ 


plaintiff might not have judgment, provided enough ap- 
peared to intitle him to it on any part of the record; for, 
in ſuch caſe, all that followed would be rejected (a), and 


(a) | 
here the conditional waiver appeared in the + ſur-rejoinder (4 P. 449.) 


and was not denied, and the debt was to be looked upon as For this they 


contingent till a breach of the condition, and therefore was cited 8 Co. 

ſo at the time of the inſolvency. 1 ha 3 
BULLER, Fuftice, aſked if it was not a rule never to 5 Salk. 1) 3. 

grant a repleader when the iſſue is found againſt the party = 

tendering it. He ſaid he thought it was, and that he could 

ind no caſe of any exception to it. : 


The rule was diſcharged. * 


LEN 


The defendant, when he was arreſted in this action, 
had applied to As rod, Juſtice, and afterwards to the Court, 
to be diſcharged on filing common bail, and obtained a 
rule to ſhew cauſe, but which was afterwards diſcharged. 
In Michaelmas, 19 Geo. 3. a writ of error was brought, 
but bail in error not being juſtified, @ capias ad ſatisfacten-. 
wm ifſued in the enſuing term, the eftect of which was 
prevented by a commiſlion of bankruptcy againſt the de- 
fendant, The validity of the commiſſion being afterwards 
. | __ diſputed b, 
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diſputed by the plaintiff, and another creditor who oppoſe 
the allowance of the certificate, the Chancellor directed 
an iſſue, which was not proceeded upon, and the plain. 


tiff e brought a ſcire facias againſt the original bail, 


the defendant ſurrendered himſelf, and on a former day in 
this term, obtained a rule ta ſhew cauſe why he ſhould not 
be diſcharged out of cuſtody, CE OE 

This day, the Solicitor-General and Bower ſhewed cauſe; 
— Dunning and Howorth tor the defendant. 5 


The ground of the application now was, that although 


| the defendant, by imprudently taking iſſue on an improper 


(4P. 450. 


fact, had failed in his defence to the execution againſt hit 


)t perſon upon the pleadings, yet he was clearly intitled ty 
be diſcharged under the inſolvent act. They produced an 


affidavit denying that there had been an agreement to waiye 


Dougl. 381. 2. Upon ſubſequent proceedings in B. R. in this cauſe, 


the forfeiture, and ſaid that no ſuch agreement had been 
proved at the trial, and, if iſſue had been taken on that 
fact, it muſt have been found for the defendant, The 
penalty therefore was a debt due at the ti: ne of the diſcharge 
under the act, and conſequently he was no longer anſwer. 
able for it, with his perſon, 

On the other hand, it was inſiſted, that if there was an) 
miſtake in the pleadings, it was the defendant's own fault, 
and he had never moved for leave to amend, Beſides, they 
ſaid, (which was not contradicted on the other fide) that it 
appeared at the trial, that a note had been given to the 
plaintiff for the payment both of the quarter due on the 


11th of January 1776, and of that which was to become 


due on the next quarter day, and that the plaintiff, by 

taking this note, muſt be conſidered as having agreed to 
give further day of payment. | | 

Lord MANSFIELD ſaid, he thought the note would have 


been evidence of ſuch an agreement, if iſſue had been 
joined on that fact, and that there was no doubt but the 


party might waive the forteiture, and accept what he wa 
equitably intitled to. „ | : 
BULLER, Juffice, abſent. 
The rule diſcharged. 


Lord MANSFIELD ſaid, that there was no doubt but the 
party might waive the forfeiture, and accept what he wis 
equitably intitied to. 8 | 
| I motion 


* 
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4 motion may be made in arreft of judgment, after @ rule for ( P. 451. 
's new trial bat been diſcharged, and at any time before (4. 451.) 
judgment is entered up. EET 


Treſpaſs for breaking and entering the cloſe of the Taylor v, 
hot, at the pariſh of Otley, in Yorkſbire, The defen- Is 
ant pleaded ; 1. The general iſſue; 2. A right of way, g R h 
by preſcription, through a lane of the plaintiff's conti - 716. Thurkday 
nous to the locus in gue, to Otley Bridge on the river 23th June. 
Ware; that the tenants and occupiers of THE LOCUS IN . 1 : 
Quo. were, from time whereef, Cc. by reaſon of their tenure, ere! = 
bound to repair the lane, and the banks thereof next the river; defendant hath * 
that, at the ſeveral times when, Oc. the lane was out of re- 2 right of way 
pair, and overflowed with water, ſo that the defendant re . 
could not uſe the way without imminent danger of the loſs Ind that hos 
of his life and goods; and that he neceſſarily went into, gone upon the 
through, and over, the locus in quo, as near to his ſaid adjoining land, 
ay as be poſſibly could, as it was lawful for him to do eee 
for the cauſe aforeſaid; 3. That the locus, &c. lay conti- from being 
zuous to a lane of the plaintiff's, and that the ſaid lane overflowed by 
as adjoining to the river Mharſe; that the defendant had 2 river. 

a right of way by preſcription, through and over the lane; 

and, that becauſe the lane and way were overflowed with 
ater from the ſaid river ſo much that the defendant could 
wt at the ſeveral times, Wc. paſs or repaſs, he did neceſ- 
arily go out of the ſaid way, as near to the ſaid way as he 
lh could, into, through, and over, Cc. 

The plaintiff having traverſed the preſcription to repair 
ad in the firſt ſpecial plea, and the right of way laid in the _ 
ſt, the cauſe came on to be tried before Lord Loucn- (TP. 452.) 
OROUGH, at the ſummer aſſizes for Yorkſhire, 1780; 
ud the jury found for the plaintiff on the general iſſue 
che firſt ſpecial. plea, and for the defendant on 


. 5 
In Michaelmas term (a), a rule was obtained to ſhew (a) 
auſe why there ſhould not be a new trial on the iſſue found am 96h 
or the defendant, as having been found againſt evidence, 7583. 


vbich rule was, upon argument diſcharged (b). | (b) 
Afterwards, Fearnly obtained a rule to ſhew cauſe why Friday zath 
e plaintiff ſhould not be at liberty to enter up judgment on . 


a iſſue, as well as the others, notwithſtanding the finding 
f the jury, on the ground, that in point of law, although 
le defendant had the right of way through the plaintiff 5 
| OL cloſe, 


__ ; ; 3 2 12 4 ? _ FIVE 5 
5 el bw. 1 «= & # 7 2 8 2 
R EP L EBA DER S. Ess, v. 


the plaintiff, when the way was out of repair. 

On Saturday, the zd of February, cauſe was to have been 
ſhewn againſt this rule, and Lee objected, that it had been 
applied for too late, for that it was in the nature of a mo- 
tion in arreſt of judgment; and, he ſaid he had always un- 


cloſe, he was not intitled to go upon the adjoining land of 


derſtood the practice to be, that ſuch a motion could not be 
made after a new trial had been moved for,” unleſs the 


court, upon granting the rule for a'new trial, ſhould have 
given leave, if that ſhould be diſcharged, to follow it by a 


motion in arreſt of judgment. It ſeemed, he faid, very 


unreaſonable, that a party ſhould be permitted to aval 
himſelf in ſo late a ſtage of the cauſe, of an objection that 
might have been taken in the firſt inſtance, by a demurrer 


io the plea, by which mode of proceeding, if the objection 


was founded in law, all the expence and yexation of 7 
trial, and the motion + to ſet aſide the verdict, would have 
been avoided. Inanſwer to this, it was obſerved by Din- 
ning, that it would be extremely abſurd if an objection 
ſhould be ſtated to the court, and they ſhould be convinced 
that the party had not, by law, a right to judgment in his 


favour, that they ſhould yet be neceſſitated, by any 


rule of practice, to pronounce an erroneous judgment 
in his favour, and ſo force the other party to bring a writ 


of error, © . 


Aſter ſome conſideration, and conference with the maſ. 


ter, the Court declared their opinion, that a motion in 
arreſt of judgment might be made at any time before 
judgment was entered up, and that rhe preſent motion, 


being of the ſame nature, was not too late. 


It now appeared, that the officer by miſtake, had en- 


. tered a verdict for the defendant on all the iſſues; upon 


8 (a) 
B. R. M. 30 
Car. 2 2 Show. 
21. S. C. Lev. 
234. | 

- (b) 
8 Car. 1. Sir 
W. Jones, 29 


Court ſhould, in the mean time, be enlarged. 


way is out of repair, be the overflowing of a river, 


which it became neceſſary for the plaintiff's counſel, to 
move for a rule to ſhew cauſe Why the po/ea ſhould not 
be amended from the judge's notes, agreeably to the 
finding of the jury, and that the rule then before the 

The paſtea was afterwards amended, and, this daf 
the queſtion on the validity of the laſt plea was 4. 

ued. 15 f f f 0 ö 8 # 

a Lee, Davenport and I vd, for the defendant. The 
argued as follows: It is clear Jaw, eſtabliſhed by a num- 
ber of caſes, particularlv'that of r v. French in Shi 


er (a), and Henn's caſe (b), that, where a common high 
of 


ail 


eee on —s wo 


158. v. 


are determinadtions, the principle of which is, that, where 
* if a mail is to lop his tree, and he cannot do it unleſs it 32 


4 tify chaſing. ſheep with a dog upon another man's B. R. E. 2 Car. 
ground, if he cannot otherwiſe drive them off his -f oph. 461 


Ed 4. 8. where it was held, that, for neceffity, a is not by Pop- 
man who plows may turn his plow on the land of ano- ham. 


e and fetch it.” Theſe are all treſpa 


was immaterial; the motion ought to have been for a Fe- 


5 
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the adjacent ground. So, if the water impairs the 

banks of a ee (which indeed is dered as | f 
a highway) it is juſtificable to go upon the neareſt part (+ P. 484. 
of the field next TY (e): No caſes are to be (> $54) | 


follad upon the queſtion as to private ways; but there _ 85 


ie bedomes impoſſible for a perſon to exerciſe his right Lend Ren. 


without à treſpaſs on the ſoil of another, the law will 725. Reg 

excuſe the treſpaſs. Thus in Dike and Dun/tan's caſe. (a), 4) _ 

it 1 (1) from the year- book of 6 2 . That, * 2 | 
& fall upon the land of another, then he may well juſtify _: (1) £ 
« the felling it upon the other's land, becauſe, otherwiſe, (By counſel.) 

& he could not lop it at all.“ So in the caſe of Miller 

v. Faudrye, reported in Popham (b), „ a man may juſ- / 


« own: And in that caſe; there is one cited from 42 F 


« ther.” —(BUTIIER, Juffice; There a ruffam was 
& laid.” — And another from 8 Ed. 4. where it was laid 
down, that if a tree grow in a hedge; and the fruit fall 
into another's land; the owner may go upon the land 
FM occaſioned; as 
in the preſent caſe, by the unavoidabie interruption f 
the exereiſe of private rights in the regular way. It is of 
ho conſequence, upon this iſſue; ' who is bound to repair 
the road, becauſe the juſtification is not that the road 
was out of repair, and ought to be repaired by the plain- 
tiff, but that, by the overflowing of the river, it was im- 
poſſible. for the defendant to paſs along the way, add 
therefore, he neceſſarily went out of it. If the queſtion _ . 
who ought to repair is ſaid to be the material part of the (t P. 45 5.) 
caſe, and that the iſſue tried on the ſecond ſpecial plea 


leader, but as the plaintiff took the iſſue, the Court 

will not grant a repleader on his application (e). Sup- (e) 

poſing it nbt to be true in all caſes, that a perſon havifig vide ante, 

a private way over the land of angther, may, when the 2 v. a- 

way is impaſſable, juſtify the ig on the adjoining 

ground ; yet, ſurely, he may, wire the land over which 

the way is, and the adjoining land, both belong to the 

lame perſon: He, or thoſe under whom he claims, hav- 
VoI. III. N | ing 


REPLEADERS 8s. v. 


ingrgrngiid a right of -way over. his eftate, - if the -uſugl 


tract becomes impaſſable, the right continues, and muſt 


5 be exerciſed on the neighbouring ground belonging to the 


Frentor. 
Lord Nen mentioned that Blackſtone, in his 


suche 36 
4b) 
Com. Dig. tit. 
- Chimin. P. 6. 


(e) 


B. K NI. 21 


Car. 2. I Saund.. ha vi 


321. 


(t. 10 56.) 


Commentaries, expreſſes an opinion that the law of En- 
land correſponds with the Roman law, on kłhis point, ex- 
tending the right of going on the adjoining ground when 
a road is out of repair, to private as well as public ways 
(a), and that Comyns in his Digeſt, ſeems to have enter- 
tained the ſame opinion (b). 

Muller, Serjeant, for the plaintiff, inked, that, by 


Shapdoa law, the grantee of . a private way is bound 


to repair, unleſs there is an expreſs ſtipulation for the 
rantor to do it. This principle, he ſaid, was clearly de- 
en from the ultimate determination in the cafe of 


 Pomfrett v. Ricroft (c), where one having granted the 


uſe of a pump, for a term to another, and the pump 
ng fallen into diſrepair, the grantee brought his 
action againft/the (grantor, and, upon demurrer, the court 
of - King's Bench held (three (judges againſt +T wispen) 
that it well lay, for that the grantor was bound to repair, 
but, upon a writ. of error to the Excheguer Chamber, their 
deciſion mas unanimouſly reverſed. Now, on this re- 


cord, he ſaid, it was expreſsly found, on the firſt ſpecial 


3 that the plaintiff was not bound to repair; and by 


he ſecond, no cuſtom or duty for him to repair was al- 


ale The defendant, therefore, muſt be conſidered 
as bound to repair in this caſe, and, if the road had be- 


come impaſſable by his negleding to guard againſt the 


overflowing of 0 river, by keeping up the banks, it 
was his own fault, and he could not, on that account, be 
intitled to treſpa 6 on the neighbouring ground. 

The Court opped Fearnh, who was to have gee 

on the ſame ſide. 

hoo MansrreLD a Tim queſtion i is. 3 the grant of 


beer Now it is not laid to be a grant of a way, 


rally, over the land; but of a preciſe ſpecific wa). 
Ke grantor ſays, you may go on in this particular line, 


but I do nat give you a right to go either on the right, 


or left. entirely agree with my eee Walker, that, 


by the common law, he who has the uſe of a thing ought 


to repair 'it. i. TE has or may bind himſelf; but wk he 


f abr t it. He has not undertaken to provide 1 


3 


* 
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the ee the river; and, for aught that appears, 
that may have happened by the neglect of the defendant. 


Highways are governed by a different principle; they are 


for the public ſervice, and if the uſual tract is impaſſa- 
ble, it is for the general good that people ſhould be enti - 
tled to paſs in another line. „ 
Wurxs and ASHHURsT, . Juſtices, of the ſame opi- 
nion. | 3 TE WH | 
IBU ER, Juſtice.—If this had beena way of neceſſity, (+ P. , 
the queſtion. Fu have required Joes ee but ie (FE: 457-) 
not ſo pleaded. It does not appear that the defendant had 
no other road. There can be no ground for a repleader; 
for the plea is ſubſtantially bad; there is no fact alled 

in it which could ſerve any purpoſe to deny, or go to iflue 


upon. | 
The rule made abſolute. 


Ld 


One information only, may, by leave of the Court, be ex- 
; hibited under the Iriſh flatute 19 Geo. 2. c. 2. ſect. 4. 

agaitzſ different perſons, and againſt the Tame perſons, 
+ for uſurping different franchiſes : and there is not any ne- 


 cefſety to fate ſuch leave upon the record. 


This was a writ of error from a judgment of the symmers & al“ 
Court of King's Bench in Ireland, in guo warrants, a- v. Regem in 
gainſt Alexander Symmers, James Brown, George Staunton, Sof. M: 17 
Franklin Kirby, Abraham Marſhall, and Thomas Grubb ; png 5 ; 
to ſhew by what authority they claimed to exerciſe the Errer from - 
privileges and franchiſes of freemen, freeburgeſſes, and N os 1 
KN. in lrelan 


emmon- council men of the town and borough of Gal: in quo war- 


The information ſet forth, that the borough of Galway ae cy gr 
is a town and borough. incorporated by the name of the Galway. 
Mayor, Sheriffs, Freeburgeſſes, and Commonalty of the 
town and county of the town of Ga/way, and that a 
common - council is a conſtituent part of ſaid corporation. 
That the mayor, ſheriffs, recorder, town-clerk, and all 
10 officers of the ſaid town of n to be See 

choſen only by the mayor, /beriffs, and rammon- counci! 5 
of the ſaid - 1 tO have (+ P. 458.) 
uſed and exerciſed the franchiſes of freemen, free-burgell- _ | 
es, and common-council-men, without any lawful aptho- 


* 


rity whatſoe ver. | 


bo The 


Plea. The defendants by way of plea ſet forth, that the town 
4 and berough of Galway is, and from time immemorial Wl *' 
hath been an ancient town and borough 5 and that the 
mayor, ſheriffs, free - burgeſſes, and commonalty thereof, 
at the time of granting of the letters thereof, at the time 
of granting of the letters patent hereinafter mentioned, MW *© 
was a body corporate in deed, fact, and name; and that 
from time immemorial there was and yet is a commonalty 
conliſting of an indefinite number of free-burgefles; and 
alſo a common-council, conſiſting of an indefinite num- 
ber of members duly elected, admitted, and ſworn into 
the places or offices of common-council. That the 
ſheriffs for the time being have been members of the ſaid “ 
| common-council, and alſo of a tholſe] or general aſfem- 
= bly of the ſaid town; and ſay, that the mayor, ſheriffs, 8 © 
recorder, town-clerk, and all other officers of the ſaid 
town of Galway, have been, and arc for the future to 
be elected and choſen only by the mayor, ſheriffs, and 
common-council prefent, on the days whereon ſuch elec- 
tions were uſually made. 8 5 
That from time immemorial the cuſtom hath been, that 
the mayor or other the chief officer and common - council of 
+ the ſaid town for the time being, or the greateſt number of I 
the ſaid common-council preſent, did and might, being dul) 4. 
aſſembled from time to time, ele ſuch other diſcreet per- 
ſons, not diſqualified by any law in being, members of the 
| faid common- council. 1 time immemorial the 
: '\ elefing of any perſon or perſons to be freemen Þ or free- 
. 45 9 ) 1 ſhall be by the faid 2hol/ell 45 general aſſemby. i © 
That by certain rules, orders, and directions made and 
eſtabliſhed by the lord-lieutenant and council of the realm 
of Ireland, on the 23d of September 1672, for the better 
regulating of the corporation of the town of Galway, and 
the electing of magiſtrates and officers there, in purſuance iſ cul 
of the ſtat. 17 and 18 Car. 2. intituled. An act for the 
<« explaining of ſome doubts ariſing upon an act, inti- 
« tuled, An act for the better executing of his Majeſty's 
« pracious declaration, for the ſettlement of his kingdom 
of Treland, and ſatisfaction of the ſeveral intereſts of ad- 
« venturers, ſoldiers, and other his ſubjects there, and 
« for making ſome alterations of and additions unto the 
« ſaid act; for the more ſpeedy and effectual ſettlement 
& of the ſaid kingdom,” it is directed, “ that no perſon or 
ec perſons, that ſhall be elected either mayor, recorder, 


«c ſheriff,. treaſurer, alderman, town-clerk, or one of the 
| | | | „ common- 
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n | © common-council, ſhall be capable of holding, c. until 
ial he or they ſhall have taken the oath of Ne therein 5 
he © mentioned, and the oath of allegiance beſides, the oaths 
of, K uſually taken upon the admiſſion, Qt. and alſo an oath 
ne « in the ſaid rules preſcribed, commonly called the little 
d, bath. That 20 matter or thing in anywiſe relating to 
at « the affairs of the ſaid town, ſhall be ropounded or de- 
y “ bated in the tholſel}, or any general aſſembly of the {aid 
nd fi town, until the ſame ſhall have fir} paſſed the common- 
n- *© council of the ſaid town.” And it is further ordered, 
wo “ That all dE ahi | rangers, and aliens, as well 
the others as Proteſtants, who are or ſhall be merchants, | 
aid “ traders, artiſans, artificers, f ſeamen, or otherwiſe ( P. 460.) 
m- © ſkilled in any myſtery, craft or trade, who were then 
fs, Ml © r-/ding and inhabiting within the ſaid town of Galway, | 
aid “or who ſhould at any time hereafter come into the ſaid 
to M © town of Galway, with intent and reſolution to inhabit ' 
nd “and reſide, upon payment down or tender of 20s. by 
c- © way of fine, unto the chief magiſtrate or magiſtrates, 

© and common-council, or other perſons authorized to , 
hat admit and make freemen, be admitted freemen during 
of © Sis or their reſidence for the moſt part, and no longer. 
of That King Charles the 2d. by his letters patent the 14th of 
uly MW uguff, in the 29ti year of his reign, did grant, “ That 
er- the ſaid town of Galway, and all caſtles lying within the 
the “ ſpace of two miles from every part of the ſaid town of 
the “ Galway, be one entire county of itſelf: and that there 
ee - © ſhould be for ever thereafter, one new body corporate 
bh. and politic in deed and name, conſiſting of one mayor, 
and two ſheriffs and free-burgeſſes, and commonalty, by 
Im “the name of the mayor, ſheriffs, free- burgeſſes, and 
iter “ commonalty of the {aid town and county of the towh of 
and WW © Galway;” and did thereby make certain perſons parti- 
nce © cularly named in the ſaid letters patent, to be free-bur- 
the MW geſſes: and grant, that the ſaid perſons ſo particularly 
nti-⸗ © named, and made free - burgeſſes, as alſo their ſucceſſors, 
ty's and likewiſe all and every ſuch perſog and perſons as 
om “ ſhould be of the common-council of the ſaid town, be- 
ad- yore they be admitted into their reſpective offices, places, 
and © or employments, ſhould take as well the ſaid herein- 
the i © before mentioned oaths of ſupremacy and allegiance, and 
ent MW © the oath commonly called the littie oath, and alfo the „ 
1 or fl ©* oaths theretofore + uſually taken, for the due execution of ( P. 461.) 
Jer, the ſaid places and offices; the ſaid ſeveral oaths to be | 

os . « adminſiered 


on- 8 Jo 


— 


cc Arens 
acted, | 
«© common-council-men, who fhall not be an inbabitant 
$ or inhabitants within the ſaid town and liberties thereof, 


« at the time of being elected into any of the ſaid offices, 


«reſpectively ; and that hath or have not been reſident 
«for the ſpace of one whole year before ſuch election; 
and that all per ſans who profeis themſelyes of any trade, 


de myſtery, or handicraft, that do or ſhall come to refide in 
e the ſaid town of Gaztwuay, in order to follow their re- 


«© ſpeCtive trades, hall and are hereby declared to be free 


& of the ſaid town and corporation, and alfo of that com- 


e pany or corporation to which their reſpective trades be- 


cc long, without paying any thing for ſuch freedom; and 
«© ſhal) continue freemen of ſuch company or corporation, 


© as long as they dwell in the ſaid town, and no Hanger: 


«© PROVIDED, that no perſons are to have the benefit of 
© their freedoms as aforeſaid, unlefs they have been pro- 


t felled Prote/tants for ſeven years, or upwards, next be- 
% fore their ing their freed>ms, purſuant to this act; 


and ſhall alſo take the utual oaths of freemen; and alſo 


(FP. 462.) 


& the oaths of allegiance, and ſupremacy, and abjuration; and 
* + make and ſubſcribe the declaration againſt tranſubſtan- 
% tiation, before the mayor of the town, who is required to 
% adminiſtec the ſame.” þ 

The plea then ſer forth that Symmers, Brown, and 
Staunton were, on the 22d of November 1771, duly elected 
freemen and free-burgeſſes, their election and admiſſion 
wing firft paſſed the common-council, and been pro- 


. pounded in the Thholſell.— The defendants, Marſhall and 


Grubb, ſetting forth that they were tradeſmen, Proteſtants 


4 for ſeven . reſidents within the town, furthet plead- 


ed, that on the 14th of February 1772, an aſſembly or 
meeting of the mayor and common-council was in due 
manner holden. at the Thholſell, and that they then and there 
offertd to take the oaths of allegiance, ſupremacy, and ab- 
juration, and demanded from the mayor of the iaid corpo- 
ration and the cemmon- council thete aſſembled, their — 
V oo oe ni Join: 


* 


* Ess. v. 


te adminiſtered by the mayor or recorder, and two of the 
&« free-burgeſſes of the ſaid towu: which letters patent 
the then mayor, ſheriffs, burgeſfes, and, commonalty 
accepted of. That by an act of parliament made in the 
5 4th year of the reign of George 1ſt. intituled, . An adt for 

« the better regulating the town of Galway, and for the 


thening the Proteſtant intereſt therein,” it is en- 
that no perſon ſhall be elected mayor or ſheriffs, 4 
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dom; purſuant to the ſaid. laſt- mentioned act of the 4th 


Geo. 1. And thereupon the elefing and admitting them the 


faid Abr oham Marſhall and Thomas Grubb, to he freemen 


of the ſaid town, &c. paſſed the. ſaid common-council. That 
afterwards, to wit, the Ich day of Februa - 1772, a thalſell 


or general aſſembly was in due manner held at the Thol/e/l, 
and then and there the elefing and admitting them the ſai 


Abraham Marſba/l' and Thomas Erubb to be freemen was 


4 and they, were then and there in due manner elected 


tion. All the defendants further pleaded, that they were 


in due manner elected into the reſpective offices of free- 


2 and common council- men, and that being fo 
ed 


into the offices of freemen, . + free-burgeſſes, and (+ P, 463.) 


common-council-men, they did before they were admitted, 
take the oaths of allegiance, ſupremacy, and abjuration, 
Cc. and all the oaths uſually taken, &c. before the mayor 


and two, free-burgeſſes.<- The replication took iſſue that the 


defendants were not elected in manner and form aforeſaid, 
into the offices of freemen, free-burgeſſes, and common- 
council-men reſpectively.“ And at the trial all the iſſues 


were found for the Crown, The defendants, in ſupport 
of their title, gave in evidence the corporation books, 
in which were contained entries of their reſpective elec- 


tions. 


On tho part of the proſecutor, à witneſs was produced, 
who gave in evidence, out of the corporation book ſo pro- 


duced: by the defendants, the orders of elections of nincteen 
perſons. there named; and further gave in evidence, that 
upon the elections of the defendants in the common-coun- 
eil, on the 21ſt of November and 4th of February, ſeveral 


of the nineteen, to wit, ten on the 21ſt of November,” and 


twelye on the 4th of February, who were freemen, free- 
burgeſſes; and common- council- men, and who had done 


ſeyeral corporate acts, tendered their votes againſt the 


elections of the defendants, That the mayor rejected 


their votes; and that if they had heen permitted to vote, 


that is to ſay, the ten on the 21ſt of November, and the 
twelye on the 4th of February, there would have been 
: majority* againſt the reſpective elections of the defen- 
ants, | 


the disfranchiſement of all the nineteen perſons, before the 
time of the elections of the defendants, by padus 


0 the ſaid tholſell, freemen of the ſaid town and corpora- 


The counſel, for the defendants then gave evidence of | 


« 
+ * 
A 
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the orders of disfranchiſement in the ſame corporation 
book. is | | EIT a 


+ That thereupon the relator's counſel gave in evidence 


ſeveral orders out of the ſame book:; by which it appeared 


uance of peremptory writs of mandamus, which fif- 


| Whoſe votes were refuſed on the 21ſt of November, and the 


twelve who had alſo done corporate acts, and whoſe votes 


_ were refuſed the 4th of February; but by the dates of the 


o 


orders, the reſtorꝰ tion of the fifteen appeared to have been 


j ö a 


ſubſequent to the election of the defendancs. ' 
Ts eee 


4 


dr. 465.) 


| and after the ſaid entries and alſo another 
entry had been read, the counſel for the defendants did 
object thereto. For that the ſaid enteries of reſtoration in 
the ſaid book were not admiſhhle evideace, without firſt 
producing the mandamus's, and returns, or attefle# copies 


thereof. But the juſtices over-ruled the objection, and 


did permit the faid matter to go to the jury as evidence of 
the reſtoration of the ſaid perſons without producing the 


writs, returns, or atteſted copies. | 


And thereupon the defendants counſel, to prove the aid 


ifſue, and that the defendants were duly elected, did pro- 


duce, give in evidence, and read the ftat. 4 Ges. 1. by the 
defendants particularly pleaded ;. and offered to give in 
Evidence, that the ſaid ſeveral perſons (the fifteen who 
had tendered their votes and done corporate acts) were not 
inhabitants, &c. and reſident for one whole year before. 
their reſpective elections; and did inſiſt that ſuch evidence 
ought to go to the jury. which the juſtices refuſed to ad- 
mit. Upon which, the defendants counſel tendered a bill 
of exceptions to Godfrey Lill, Eſq. the judge of aſlize, 
which he ſealed. %%% Pos Wo ing i 

+ The bill of exceptions having been returned into the 
Court of King's Bench in he as part of the record; 


the Judges, after 1 4 arguments upon it, gave judg- 


ment of ouſter againſt afl the defendants ; whereupon this 
writ of error was brought. 5 k 
Mr. BuLLER, for the plaintiff in error, argued, that 
this information was bad; 1ſt. Becauſe filed againſt ſex dif- 
ferent perſons, for uſurping three different offices. That 
ſuch an information would clearly haye been bad 'at com- 


mon law, In 2 Strange 921. fix were indicted for perjury, 


and. judgment was arrefted ſolely on that ground. In 
1 Ctr; 02 3+ an indictment againſt [ix for exerciſing a trade, 


e of the ſaid nineteen perſons had been reftored in 
pu x 
teen included the ten who had done corporate acts, and 


Was 


JJ22ͤ ah. * . 1 PY an ad wed ite wa a 5 «- P- 


— NN 


2 OO 0.1 0 


T 
d 
n 
ſt 
es 
d 
of- 


* 


done here. 


7 pleas is that they are not elected: at the ſame time, their 


was quaſhed. In Rex verſus Tucker et al. Paſch. 7 Ges. 
3. B. R. 4 Burr. 2046. an indictment againſt eleven was 
for the ſame cauſe. 2 Barnard. 24. So in quo 
warranto, ſeveral cannot be joined, Rex verſus Jarvis and 
Clarkſon, Tr. 10 Geo. 2. M. S. If not good at common 


Jaw, the next queſtion is, whether it is aided,by the Iriſh 


ſtatute '19 Geo. 2. 6. 12. which directs, - that it ſhall be 
4 lawful for the proper officer of the court, to exhibit one 
or more informations againſt any perſon or perſons uſurp- 


<« ing offices, and to proceed thereon in ſuch manner as is 


<« uſual in quo warrants; and if it appears that divers 


rights may be determined on one information, one ſhall. 


66 be ſufficient to try them. This ſtatute muſt be con- 


ſtrued with ſome reſtrictions ; otherwiſe the words them 


ſelves would carry a meaning nobody could contend for; 
and authoriſe an information againſt the mayor of one cor- 


| poration, the aldermen of another, and the freemen of a 


third. The true conſtruction muſt be, to confine it to 
caſes +where the offices or franchiſes are in the ſame cor- 
poration, and ejuſdem generis. But here, the offices are of 
a different nature. Again, the ſtatute gives no authority 


to join different claims, but ſpeaks merely of joining dif- 


ferent perſons. Therefore, if this information had been 


filed againſt on- defendant only, and had charged him, as 
in this caſe, with uſurping the three different offices of fre- 
man, free-burgeſs, and common-council-man, it would 
have been equally bad. There is no precedent of ſuch an 
information, and the practice is univerſally againſt it. But 
ſuppoſe this were 2 caſe within the ſtatute, and that the 


Court could give leaye to join different claims; it does not 
appear that any ſuch leave was given, or any diſcretion ex- 


erciſed by the Court on the occaſion. Therefore, it muſt - 
be taken to be an information at common law. Where ſe- 
veral pleas are pleaded, it is the practice to ſtate, that they 
are pleaded by leave of the court: and ſo it ſhould have been 
Adly, As to the iſſues and the judgment on them, tws 
of the defendants, Marſhall and Grubb, have ſtated their 
right to the offices of freemen in virtue of their being re- 

t Proteflant traders within the ſtat. 4 Geo. 1. which 


- enacts, that, in that caſe, they ſhall have a right to be 


admitted without paying a fine. The right they ſtate there- 
fore is a right under this act of parliament ; and not by 
virtue of an election. The two iſſues joined on theſe 


rug 


(+ P. 466.) 


: ; if 
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true title is not denied; and yet judgment of oufler is given 


againſt them. Whereas, the iſſue joined being an imma- 


terial iſſue and not founded on any fact in the plea, the 
judgment ought to have been for them. te 


| judgmen 
P. 467.) +344, The judgment of the court below is 
(43-1497 4 WW, 5 of which they had no j foo 


ported in the judgment is on. iſſues not diſputed,;, againſt titles ad- 
== def. mitted; and founded on what the court bas no jutiſdiction 


queſtions ariſe. ½. Whether the perſons whoſe votes 


were rejected at the elections of the defendants, were 


even voters de facto, at the time of the election. 2dly. 
Whether the evidence given by the proſecutor to, prove: 


them members de fatto, was proper. and admiſſible for that 


purpoſe, Zaly, W hether if they were not freemen; de jure, 


though they might be freemen de. fado, it was not compe- 
tent to the defendants, under the circumſtances of this, 


caſe, to prove at the trial that they were not ſ@ de jure. 
The 4b queſtion is, if it were competent to tham to do ſo, 
whether the evidence offered was proper and ſufficient for 
that purpoſe.- | | 


# 


As to the fot queſtion: upon the fage af the entry pro- 


duced by the proſteutor to prove their-admiſſon,, it appears 
that none of them were actually admitted, but only that 
there was an order they /bould be admitted; that is not an 
ad miſſion in any ſenſe; and fo, it was held in Rex verſus 
Liſle, Andrews 163. But it is infinitely ſtronger here, be- 
cauſe the order was not made by the: general. aſſembly, but by 
the common: council only, who have no right. to GTO 
freemen or tree - burgeſſes. Another reaſun againſt their 


being members de fads is, that they had been: ramaued be- 


| fore the election-ot the defendants, and ſuch removal was 

(+ P. 468.) then in force. The evidence given of their being +reſtored 
| was ſubſequent to the time of the election. The manda- 
muss could have no effect till they were actually reſtored ; 

and the very application for the mandamus's is evidence of 

their being out of poſſeſſion. During the intermediate 

time, therefore, they could not be officers de fadlo If 
disfranchiſed, it was no longer neceſſary to ſummon them 

to meetings of the corporation; though it: ſhould; after- 
"wards: appear they were illegally. disfranchiſed. It was ſo 

* Hil to decided in 10 Mod. 76*. But leſs would do here; far if 
Ann, Queen v. the Court ſhould be of apinion, chat while disſranchiſed 


_— (unleſs 


nded on. 
* Since re» Davenport verſus Tyrrel, Trin. 9 Gee. 3. B. R. * So. that 


Laſtly, On the bill of exceptions itſelf, four- differant 
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(unleſs rightful members) they could not vote j; the judge 
did wrong in not receiving evidence to- prove they were not 
Tho ſecond queſtion is, Whether the entries in the cor- 


poration books, of their being: reſtored: to the office of 
common-council-men, were proper and admiſſible, -to 


prove them officers de fucto. The entries of reſtoration 
were not voluntary acts of the corporation, but under the 
authority and compulſion of writs of mandamus. There- 
fore the writs of mandamus themſelves ſhould: have been 
produced, as being the beſt evidence: as in the caſe of in- 
quifitions taken under a+ commiſlion, the commiſſion as 

well as the inquiſition muſt be produced. EI 
As to the third queſtion, How far, and in what caſes the 
right of the electors may be gone into on informations 
againſt the elected, as a general queſtion, has never been 
decided. That a latent objection cannot be gone into, 
has been ſettled, but the reaſon in that caſe is not applicable 
to the preſent. Here, there was no ſurpriſe on the proſe- 
cutor, Reſecting evidence of this ſort does not tend to 


keep matters quiet; for if bad votes muſt be admitted, it is 
only introducing the elected into the corporation, for the 


ſake of turning them out again. If the objection is noto- 
rious to the other party, it may be made: and here, the 
objection to the eleven voters in queſtion was a matter no- 


torious to both parties: therefore, the right might be gone 


into. Where the elector has been ouſted by quo warrants, 
though the defendant was not party to the ſuit, and may be 


a ſtranger to it, yet the judgment is evidence againſt him; 


becauſe of the public notoriety. Here, the objection to 


theſe eleven perſons, was the point on which both parties 


agree the election muſt be decided. Both therefore were 


. equally age) If the legality of theſe votes could not 


be entered into on this information, a preſiding officer at 


an election can have no power of examining whether the 


votes are legal or not. But in all elections, particularly of 
members of parliament, the preſiding officer exerciſes his 


judgment, whether a vote is good or bad. If the preſiding 


officer has na right to judge, there can be no action for a 
falſe return. Beſides, in this caſe, the evidence reſpecting 


the right, was begun by the proſecutor himſelf; by en- 
tries to ſhew they were qualified and rightful members. 


If fo, the plaintiffs ſurely have an equal right to rebut 
that evidence, and to prove they were not qualified. If, 
in ſuch caſes, evidence of the right is not to be gone _ 


— 


( P. 469 9] 


by delaying the trial of ſome info 


rmations, and puſhing on 


the trial of others, bad members might be eſtabliſhed and 


(P. 470) 


rightful ones ouſted. For inftance, ſuppoſe three claſſes 

voters, elected in Auguſt, September and +O&ober ; 
the firſt not duly elected; the ſecond not duly elected with- 
out the votes of the fuſt ; the laſt elected by a majority, 
excluding thoſe in Auguſt. On an information againſt the 
laſt, they muſt be ouſted becauſe they cannot diſqualify 
the farſt ſet. Then, on an information againſt the ſecond 


| ſet, they muſt be eſtabliſhed, and the proſecution fail, for 


the ſame reaſons; then on an information 2 the firſt 
ſet, and they ouſted; the conſequence would be, that the 


ſecond ſet, though not duly elected, would be eſta- 


bliſhed, and the third ſer, though duly elected would 


be oulteg. 7 


Ide remaining queſtion is, Whether the evidence of- 
fered was proper to prove that the perſons rejected were not 
common - council- men de jure. This depends on the ſtat. 
4 Geo, 1. which is ſtill in force, and the law of the 


pulaee; it enacts, that no perſon ſhall be elected, who is 


* not reſident a twelvemonth before.“ If ſo, there can 
be no doubt of the propriety of the evidence offered; for 
it was to proye they were not reſident a twelvꝭmonth be- 
fore. Upon the whale, whether the iſſue, of . not elect- 
ed” be conſidered as an iſſue of fact only, or of fact blended 
with law, the plaintiffs in error are equally intitled. For 
if an iſſue of fact only, then ten were not members de facio, 
having been removed; and the proſecutor's evidence ought 
not to have been received. If the iſſue is blended with law, 
and it was competent to the proſecutor to go into the right, 


it was equally competent to the defendants to diſprove what 


(F F. 471.) 


was given in evidence by the proſecutor. If it be merely a 

queſtion of fact, we had a majority at the poll. If of law, 

the evidence of the title of the electors muſt be received, 

Therefore, in either caſe, the Judge did wrong; and 

conſequently the judgment ſhould*be reverſe. 
Mr. Davenport contra. As to the Jo abjection that 
ſeveral perſons are included in one information, the ſta- 

tute 19 Co. 2. furniſhes a clear anſwer by giving = 
ealcy 


court a diicretion to join as many perſons as they p 


And as to the objection that the leave of the court does 
not appear on the record; it never does appear; and 
there is no neceflity it ſhould, Secondly, as to ſeveral 


claims being joined, it is ſaid, it would have been bad at 


common Jaw: but the cafes quoted of ſeveral perſons 


joined ju an indictment for perjury®, and for exerciſing 


a trade, 
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of the ſame perjury. But there is no caſe which fays, 
one man ſhall not be called on, for uſurping different 
offices, in one information. The cafe in 2 Barnardi/ton 
25, ſays, ** two perſons cannot be joined in one indict- 
% ment; it does not ſay ſeveral offences cannot But 
this act ſays, By leave of the court different uſurfa- 
« tions may be joined.” There is a caſe of Rex verſus 


+ x Str. 67, 3. 
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4 Burr. 2046. 


Clendon, in 2 Str. 870. where it was ſaid, two could 
« not be joined in an indictment for an aſſault:“ but 


that has been often over- ruled. If there be no precedent, 


it muſt be reſolved on principles of law: and what prin- 
ciple of law ſays, the Crown cannot call on a man to 
ſhew why he exerciſes ſeveral franchiſes ? It is more be- 
neficial for the defendant, that his different claims ſhould 
be joined; and one expence only be incurred. In Co. 
Entries and Raſtal's, | there are ſeveral precedents of in- 
formations, for uſurping different offices. Co. Entries, 
527. Ftit. quo warrants, for uſurping fourteen different 
franchiſes. And in the Earl of Shrewſbury's caſe, ibid. 
ſixteen franchiſes are Joined; and theſe in quo warrants; 


which is a ſtricter mode of proceeding than the informa- 


(+ P. 452.) 


tion in nature of quo warranto, now ſubſtituted in its 


place. Theſe caſes oceurred in the time of Lord Coke, 
and Hobart, attorney general. It might as well be ſaid, 
that s ſold, and work and labour done, ſhall not be 


joined. Therefore, the act of parliament is an anſwer 


to the firſt objection: and the principles of Jaw to the 
ſecond. The next objection goes to the form of the 
iſſue, with reſpet to Marſhall and Grubb; who claim 


under the ſtatute 4 Geo. 1. as refident traders. Now the 
right given by the ſtatute, is a claim to be admitted, pro- 


vided they are refident Proteſtant -traders ; but inſtead of 
ſhewing a title by admiſſion under the act, they waive 


that, and ſhew a title by election, preciſely in the fame” 


manner as the other defendants have done. Therefore the 

replication taking iſſue on ſuch election is right. 
Thirdly, As to the objection that the Court have pro- 

eeeded on the bill of exceptions, of which they had no 


juriſdiction. If they had not, it is a mere nullity; and if 


the judgment be good independent of it, the Court will 
conſider it as given on the verdict alone. 1 5 
As to the fourth objection on the bill of exceptions, 


that the ten were not even voters de facto; i1ſt, becauſe 
not actually admitted, and adly, becauſe removed; if they 
e | were 
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were not actually admitted, the defendants themſelves ne- 
ver were; for the entry of their admiſſion is preciſely in 
the ſame manner. As to their being removed, that of 


(+P. 47 3.)idelf is an admiſſion they +were once burgeſſes: but by 


whom is the removal? By the common- council oxly, who 
are but a part of the body; conſequently, had no right to 
remove them. With regard to the admiſſibility of the 
proſecutor's evidence to prove them voters de facto; if the 
defendants had a right-to produce tlie entry they did, to 
diſprove their right by ſhewing their amotion, it was 
clearly competent to the Crown to ſhew they were re- 
ſtored by an entry in the ſame book, without-produci 


the writs of mandamus themſelves. Written evidence mul 


be all taken together; therefore the evidence was clearly 
admiſſible, and if ſo, the act of reſtoration, by relation 
back, makes them in from 1761, and puts them in the 
lame ſituation as if they had never been but of poſſeſſion. 


As to the 3d point, it is dangerous to attack daywative 


titles, by an objection to the original title. If the ole@ors 


were de facto members, they ought not to have been re- 
jected on the ground of a defect at the time of their own 

election; nor could the queſtion be gone inte. There 
are but two ways of attacking the title of an elector de 


| fads; the firſt is by information, which is the propereſt 


mode; becauſe the party beſt knows his own title. The 
other is by an iſſue introduced on the record, upon the ti - 


tte of the perſon whole right is meant to be queſtioned. 


(tP ; 474.) 


A third way was attempted in the famous caſe of Strode 
verſus Palmer, Lilke's Ent. 248. by notice on the record, 


hat particular votes would be objected to. But neither 


of theſe ſteps have been taken in the preſent caſe, Even 
judgment of oller is not concluſive; for if by colluſion, 
it may be controverted. Rex verſus Hebden, Andr. 388 — 
392. But where there is no judgment of +4oufler, no 
act of removal apparently tortious will do. In other caſ- 
es, the court requires that notice ſhould be given of the 
fact meant to be inſiſted on. Tufton verſus Nevuiſon, 2 
Ld, Raym. 1354. As to the 4th objection, it was de- 
cided in - Comyns 247% Auſtin verſus Oſborn, that a man 


may have a right to vote, though never admitted. 


Lord MANSFIELD.—There are three objections made 
to this judgment, independent of the ſubject matter of 
the bill of exceptions. The fr/t is, that this is an infor- 


mation againſt different perſons; and againſt the ſame 


perſons for drFerent uſurpations. As to its being againſt 
; | the 
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the ame perſons for different uſurpdtions, I think what 
Mr. Davenport has ald nd 3 he has cited ate 
very ſtrong to ſhew, that the information would have 
been good at common law: but if it would not have 
been good at common law, it is ſtrongly within the 
ſtatute 19 Geo. 2. c. 12+ ect. 4. 4 fortiori, when the 


ſtatute gives leave to exhibit one and the ſame informa- 


tion, if the court ſhall think fit, againſt different defen- 
dants for the ſeveral rights claimed, or ſet up by them re- 
ſpeRively. As to the other part of this objection, that 


this is an information againſt different per ſons; the an- 


ſwer is, that the act of parliament gives a diſcretionary 
power to the court to grant one or more informations, 
according to the nature and circumſtances of the caſe: 
and to ſuppoſe extravagant caſes, or that the Court would 


- 
* 


o 


be abſurd enough to join two franchiſes in different cor- - 


-porations, is to ſuppoſe a caſe that cannot exiſt, The 
legiſlature truſts the court with the diſcretion of joining 
them; and upon an application for leave, the court goes 
into the nature of the queſtion to be tried. In this caſe, 
nothing could be more proper, than to join the ſeveral 
-defendants and the reſpective franchiſes they claim, which 


the queſtion is the ſame, and the evidence the ſame. 
But then it is contended, that ſuppoſing this ſub/fantially 


right, it is formally wrong ; becauſe. it is not ſtated to be 


filed againſt the ſeveral perſons, and for the ſeveral offices 
they claim, by leave of the court. No ſuch thing is 
neceſſary; no inſormation ever ſtates it to have been filed 


the information is filed. But ſuch leave never appears on 
the record. Counſel cannot ſign an information without 


leave is firſt given: but it never appears on the pleadings; 


therefore, that objection is out of the caſe. 
The next objection, independent of the bill of excep- 


tions is, that Marſball and Grubb claim to be freemen 
under the a4 of parliament, and not by election, and 


( P. 475.) 


_ are- three. The right of election is exactly the ſame, 


by leave of the court. The court gives the order, and 


therefore, the iſſue as to them is an immaterial iſſue, be- 


ing joined on the election. The anſwer to that is, the 
defendants themſelves have put it ſo; and call their ad- 


miſſion by the corporation, an election. They are not 
freemen ip/o facto, by the act of parliament; but they 


muſt ſhew they.are ſo, by proving themſelves Proteſ- 
Rants, reſiding in the town of Galway for a year, an- 
tecedent. to their being admitted, and that. they have taken 


the 


i 
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*the oaths preſcribed. Therefore the defendants — 
ſelves have led the proſecutor into the miſtake, if any, 


calling their admiſſion an n 5 That — | 


therefore, has no weight. 55 
he next objection is, that the court below have given 
judgment, not only on the verdict; and what ariſes out 
G P. 476. Jof it, but have likewiſe gone into arguments on the bill 
of exceptions; and the judge before whom it was tried, 
appeared perſonally; and brou ht his bill of exceptions 
before the couft of B. N. in Ireland. It certainly is ſo: 


the court has proceeded by miſtake on the bill of excep- 
tions, and gone into arguments upon · it. Till very lately, 


there was no bill of exceptions in Ireland; and they were 
at a loſs ini this caſe how to proceed. Ihe ſtatute giving 


the bill of exceptions, ſays, it ſhall be brought by ene 


judge who tried the cauſe into the ſuperior court: It is 


ſo here: a bill of exceptions from the C. B. comes into 
this Court immediately; it — oes from hence originally, 
he | 


to the lords in parliament. re there · is a bill of ex- 
ceptions from the B. R. in Ireland; the judge muſt bring 
it into this Court: To eaſe him from that trouble in 


this caſe, a commiſſion iſſued to Lord Annaly to — | 


acknowledgment of his hand and ſeal. The 
ful whether they ſhould not certify the — 25 hy as thiy 
do of all their other records. 

But if the court of B. R. in Ireland bad no juriſdie- 
tion upon the bill of exceptions, What is the conſe- 
1 They have proceeded on good and bad grounds. 

hough this rage differs from them on the bad ground, 
it does not follow that they differ from them on the 
good. If there is a good ground, independent of the 
bill of exceptions, that is ſufficient. This Court cannot 
reverſe a right judgment, becauſe the court in Ireland 
has proceeded erroneouſly in reſpect of ſomething el 
which they ought not to have entered into. 


| Then we come to the merits of the ſubje&t matter 
of the bill of exeeptions; and as to that, four queſtions | 


have been made. 


Ine ft queſtion i is, Whether the ten voters- who of- 


5 P. 477) K fered their votes, and were rejected, ought to have been 


received. Upon this, queſtion the validity of the defen- 


. | dants election entirely depends. 


The firſt objection has been made again . right 


to be received, is, that they were not even voters ae 


4 Ibis * has been attempted to be ſup 
b * 


2 


% 
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ported on two grounds; 1ſt, becauſe they were never ad- 

mitted of the corporation, the order produced in evidence, 

being only that they /hould be admitted, and does not fay 

they were admitted. But on the proceedings produced it 

appears, that for ten years they acted as burgeſſes; and / 
that which was called an order of disfranchiſement, con 

ſiders them as burgeſſes. So the order for their reſtora- 

tion is evidence to be left to the jury, of their having 

been admitted; even ſuppoſing it refted on ſo nice a 

point, as wherher it was made before, or after their ad- 

miſſion. e | | 

* The next ground is, that they had been disfranchiſed; 

that the disfranch:ſement was {till in force, and their reſ- 

toration not till after the election. As to this objection, 

a great deal depends upon the uſe of the word drsfran- 

chiſement; otherwiſe it creates a confuſion. But on look- 

ing into it, this is no disfranchiſement, nor is there a 

pretence for calling it ſo: but it is doing that which the 
common-council had not the ſemblance of a right to do; 

taking upon themſelves to judge of the validity of an 

election ten years before, and to declare it mull and void, 

for want of a qualification at that time. The word ; 
« disfranchiſement”” ſignifies taking a franchiſe from a' 

man for ſome reaſonable cauſe; which they do not do, 

but only fay they never were common-council-men. (+P, 478.) 


V 
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What authority have the common-council to do that ? 
None. It could be done only by information in the na- 
ture of a quo wwarrant9, But ſuppoſe it had been a diſ- 
franchiſement, how does it appear to the Court that the 
common- council have a right to disfranchiſe? It is inci- 
dent to the corporation at large to disfranchiſe, but not 
to a ſelect body. it does not follow that the ſelect bod 
who has a right to elect, has from thence a right to He 
ge But the fact is, it is no disfranchiſement at 
The next objection is, that the order of reſtaration, as it 
appears by the corporation books, was not made till after 
| the election, and that this order alone, is not the be, evi- 
of- ne. As td that, the corporation books are clearly as 
en good evidence to ſhew theſe perſons were reſtored, as to 
n- [Mew they were disfranchiſed. It ftruck me at firlt, that 
"Wie time of the reſtoration, and conſequently the time 
gut of iſſuing the mandamus, which was not proved, might 
de Ie material: that is, if the mandamus to reſtore the vo- 
up- ers in queſtion, was before the election of the defendants, | 
ted WM Vor. III. Z. -. and 8 
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and the order actually reſtoring them, was not till after ; 


and to ſupport their right, it had been neceſſary to make 
the order relate back to the date of the mandamus, the time 


of the writ iſſuing ſhould have been ſhewn. But upon 
conſideration I think, that let the reſtoration come when 


it will, it relates to the original right. It would be fo 


in the caſe of a probable ground of disfranchiſement. But 


| here, there is not a probable ground: there is no colour 


for a removal; the act of common-council was a mere 
nullity, and the reſtoration makes them in from the be- 
ginning.— Thus it ſtands as to their being voters de 


fatto. 


4 P. 479.) 


+ The next queſtion is, being voters de fado, whether, 
on the trial of the reſpective rights of the ſeveral defend- 
ants, the elected, the rights of the voters to their corporate 


_ franchiſe. can be gone into, without any notice on the re- 


cord, or collaterally. It is true, that, in general, the 
perſon elected muſt take upon himſelf to ſupport the right 
and title of his electors: it is fo in a variety of caſes. In 
the election of aldermen of the city of London, coroners, 
members of parliament, Sc. all theſe are bound to ſup- 


port the rights of their electors. But, for the ſake of juſ- 


tice and convenience, a diſtinction has been made in caſes 
where the right of election depends upon corporate fran- 
chiſes. There are qualifications to the exception, ſuch as 
have been ſtated by Mr. Buller. The general queſtion has 
never been fully ſettled, though it has been touched upon in 


many caſes. But this is ſettled ; that no corporator is bound, 


by ſurpriſe, to go into the original qualification of any cor- 
porator in poſſeſſion, who voted for him at his election; 
eſpecially without notice. W hat would be the condition of 
theſe people? There are ten of them who, for ten years, 
have been quietly in poſſeſſion without any information, or 
the idea of an information being brought againſt them. 
How can the queſtion be gone into, with regard to their 
qualihcation, at ſuch a diſtance of time; more particu- 
larly as that qualification depends on their reſidence and in- 
habitancy for a year, previous to the time of their elec- 
m=__-_ : OT 
ASTON, Juſtice. This has not the leaſt appearance of 


a disfranchiſement. Can a common-council-man declare 


the election of another common-council-man null and 


Gr. 480.) 


void? In general, a disfranchiſement muſt be the act fof 
the whole body; and if a ſpecial power be delegated to 2 
part of the body, it ought to be ſhewn. But no ſuch 

| power 
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power appears in the common- council. Therefore I look 
upon their order, in this reſpect, as a mere nullity. As 
to the qualification of the electors, it is not neceſſary 0 
preſent to decide whether their right could have been gone 
into; becauſe, if the mayor was bound to receive theſe 
votes, the election is clearly bad. As to the ſtat. 4 Geo. 1. 
that ſtatute gives a man only a right to the freedom of the 
town; and to complete his title, he muſt go before the 
mayor, take the oaths, and produce the other proofs re- 
quired. The iſſue follows the words of the plea. There- 
tore I am at preſent ſatisfied, that the judgment entered, 


ESS. v. 


is the proper judgment to be entered up on the verdict; and | 


the ,circumſtance of the court below having proceeded. upon 
the bill of exceptions, ſhall not vitiate it. 

WIIIESs, Fuftice —My only doubt is as to Marſhall 
and Grubb ; for their right to be admitted freemen, is dif- 
ferent from the others: and if they have performed the re- 
quifites of the ſtat. 4 Geo. 1. they are intitled to be ad- 
mitted, and are by the act declared to be free. Whether 
the ten are good voters or not, as at preſent adviſed, I 
think Grubb and Marſhall are good burgeſſes under the 
ſtatute. 

 AsHnuRsT, Juſtice.— entirely concur, that if enough 
appears upon the Whole of the record, to ſhe that the 
court of B. R. in Ireland have given a right judgment, 
we ought not to reverſe it; and I think the bill of excep- 
tions makes no difference. 
ſame words as the plea, and the plea calls it an elec- 
tion. 8 

Lord MAnsriLD. We will think of it as to this point, 
and give you our opinion; and if any thing more is necel. 
ary, we will let you know it. 

Cur” adviſare vult. | 

The Court afterwards ſaid, they wiſhed this caſe to be ar- 
gued again. Accordingly it was argued gn in Hilary 
8 17775 by Mr. Dunning for the plaintiff in error, and 
by Mr. Mansfield for the Crown : but all the points were 
given up except two. 1ſt. Whether, at all events, the de- 
tendants Grubb and Marſhall were not intitled to judg- '_ 
ment, their title under the Galway act not being denied or 
put in iſſue. 2dly. Whether the Judge below did not do 


wrong in rejecting the evidence offered, to ſhew that the 
perſons rejected by the returning-officer had not a right ta 
vote.—A fter the argument, the Court delivered their opi- 
nion, as follows: 


2 2 


Lord 


The iſſue is taken in +the (+ P. 467 


(FP. 482.) 
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Lord MansrieLD.—There are two queſtions, firf,, 


Whether, upon this record, judgment ought not to be 
given for the defendants Grubb and Marſhall? And, /. 


condiy, Whether the Judge below ought not to have gone 


inio the ſeveral qualifications of the ſeveral voters, who 


- vated as common-council-men, and whoſe titles he refuſ. 
ed to enter into? | 


As to the firſt queſtion enough appears upon the record 
to incline us to think, that Grubb and Marſhall really had 
a right to be freemen, if they had pleaded in a proper way: 
and if judgment of oer on this record were to bar them 


for ever of the benefit of that right, a reluctance would 


ariſe in the Court, from the general prejudice they have 
agagnſt any party floſing his right, by a mere defect in his 


form of pleading. If that were the caſe, another prin- 


ciple muſt be adhered to, which is, that in all queſtions 
concerning the rights of corporations, it is moſt deſirable 
and neceſſary, that the law ſhould be certain, not only in 
reſpect of the matter, but alſo in reſpect of the form and 
manner of all their proceedings. 12 85 | 

But my mind, with regard to Marſpall and Grubb, is 


_ conſiderably eaſed, by being of opinion, that the judgment 


of ouſter on this record will not bar them, if they apply in 
a proper way: becauſe they will then have a new title, 


not affected by the preſent judgment. It may happen, that 


perſons might apply at one time under the a& of parlia- 
ment, when they had no title; and at the end of fix 
months after they might have a very good one. If it ſhould 
be ſo in reſpect of theſe two defendants, the queſtion is 
ſtill open. 55 | 
This caſe, as it is now brought before the Court, is an 
information againſt the two defendants, to. ſhew by what 
authority they claim the offices of freemen, free-burgeſles, 
and common-council-men of the town and borough of 
Galway. As to the offices of common- council- men and free- 
burgeſſes, the qualification and mode of election depend 
intirely upon the con/{itution of the borough. As to the of- 
fice of freemen, there are two modes of acquiring that 
right: the one, according to the conſtitution of that bo- 


rough, by the clection of the mayor, common-council, 


(P. 483) 


and freemen, in general aſſembly, agreeable to the rules of 
the borough and its charter: the other, by ſpecial act of 
parliament, which conſiſts and is complicated of many 
facts. This latter gives a right only, not a title; becauſe 
the qualifications of the claimants muſt be Judged of, 

e | | he / 


Fly fot 
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They are to be tradeſmen of certain trades mentioned; in- 


habitants within the borough for a year preceding; Pro- 
teſtants profeſſed for ſeven years; and then they are to ap- 
$i Freedom, The act therefore gives but a quali- 

ation. The mode of obtaining their freedom is by appli- 
cation to the mayor upon the facts before mentioned. The 
mayor, therefore, ex officio is to judge whether they are 
qualified within the act or not; if they are, he muſt admit 
them; if not, he ſhould reject them; and if he ſwears any 
one in without a qualification, ſuch perſon may be ouſted 

an information. | 

But theſe two modes of acquiring the freedom of this 
corporation are attended with different conſequences. 
The freemen elected according to the conſtitution of the 
borough, remain in poſſeſſion of their franchiſe for life - 
thoſe admitted under the act of parliament, continue fo 
only during their actual re/idence in the town. It is neceſ- 
ſary therefore to know which are choſen the one way, and 
which the other. | 

To the preſent information in the nature of a guo war- 
rants, the two defendants have pleaded the gualification un- 
der the act of parliament. They certainly have pleaded that 
they deſired to be ſworn under the act of parliament : but 
then they join the title of common-council-men and the 
office of freemen in the ſame right, and they apply exactly 
the ſame words to each. They aver, that they were firſt 
propoſed by the common-council, purſuant to the new 
rules for regulating the town of Galway ſtated in the plea, 
which require that they ſhould be firſt approved of by the 


common-council, and +propounded to be elected at the (tp 484.) 


Tholſell. But that is not neceſſary under the act of par- 
liament 4 G. 1. Then they ſtate that they were duly 
elected, and that being ſ% elected into the office of freemen, 
free-burgeſſes, and common-council-men reſpeCtively, 
they took the oaths before the mayor and two burgeſſes ; 
which is the form in caſes of 3 by the conſtitution of 
the borough. Here, therefore, they plainly reſt their title 
on election, and go to iſſue on that title. | 

Upon this record it does not appear that they took any 
ſtep to be made freemen by the act of parliament ; there- 
fore they have not ſhewn a complete title under the a& of 
parliament : but reſt their claim upon another title, upon 
which they have gone to iſſue, and which has been found 
wainſt them. It is impoſfible therefore to give judgment 
for them, | 1— 
5 The 
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The next, Which is an objection, of leſs difficulty, is, 
that the judge below has refuſed to go into the qualification 


and capacity of ſeveral freemen and common-council. 
men who offered their votes. Let us ſtate the objection 


as it is put, and examine it. The propoſition is, that the 


Judge, on this information, ſhould have done exactly what 
he ought io have done, if the title of theſe perſons, who 


were common=council-men de facto, had actually been in 
queſtion before hem upon quo warrants. They were de 


atia members of the corporation, admitted, ſworn, and 


in the actual enjoyment cf the office. The queſtion is, 
whether tha Judge collaterally at the trial ought to have gone 
into the validity of thefe men's titles? Could the mayor 
have gone into it at the election? I am very clear he could 
not. I here are modes ſufficient, open to the partiality of 


(+ of 485.) tretornigng-officers, without adding more. Where the 


qualification is to be judged of by him, it cannut be 


avoided. In Caſes of election in the city of Lendon, certain, 


qualifications are requiied at the poll: therefore it muſt be 


| ſeen that in ſome degree the candidates have that qualifica- 


tion. So where an election is tried which may involve 
many other rights. But where'the right of election is in 
freemen in their corporate deſeription; whether they were 
duly choſen cr not, is not to be tried at the election of a 
third perſon; but they muſt be properly ou/led. What! 
after a poſſeſſion of twelve years, ſhall their right be called 
in queſtion and tried on an information againit other per- 
ſons who are propoſed to be freemen? It is impoſſible to 
be done. Suppoſe the right depended upon their being 
{woin in before twelve burgeiles: is the right of thoie 
twelve to be tried in an information againſt one? But 
the objection would go further; for there are corporations 


Where there are thoutunds of freemen. Upon the trial ofa 


right of a freeman's election made by them, is the Court 


to go into the qualifications of all the thouſand to have 


been made freemen at the time they were elected? Cer- 
tainly not. For this purpore they are to be conſidered as 
having a right. It is fironger too in the preſent caſe, be- 


cauſe theſe were reſtored upon a mandamus, though I do not 


go upon that. It is all one objection. It would be 10 


lay down a rule, that a party upon every new election, ſhall 
be at liberty to go into the corporate rights of all the mem- 
bers de facto; which is a propofition that was never before 
heard ot. I herefore I think the Judge did right in reful— 
ing evidence to impeach their titles. 5 
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the firſt point, but not on the ſecond: with rei 


I Suppoſe a r 22 body conſiſting of twenty-four 
were to add ten to their number. That would be an abſo- 
lute nullity; becauſe they never were corporators de facto. 
But the preſent queſtion is, whether in a quo warrants againſt 
particular members, you can go into the title of other cor- 
porators de facto? And I am clearly of opinion you can- 
not. | | | 


. ASTON, Fuſtice Upon the ſecond queſtion I am 
very clearly of the ſame opinion. The Carmarthen caſe is 


in point. | 
The more material queſtion is the firſt queſtion, whe- 


ther upon this record, there is ſufficient to diſtinguiſh the 


caſe of Grubb and Marſhall from the others? It does ap- 
pear, that perhaps Grubb and Marſhall may have been very 
well intitled under the ſtatute 4 Geo. 1. to have demanded 


their freedom. But I cannot conceive a caſe, where a 
man has a right under a charter or ſtatute by claiming it of 


the proper perſon, that, if refuſed upon that claim, and 
that claim only appearing on the record, it would be a good 


and complete right without a real admiſſion. Upon the 


whole of the record, I think that Grubb and Marſball have 
put their defence upon their election, and ſtated on the ſame 
title as the reſt. They have pleaded the uſage of the bo- 
rough in relation to the election. They then ſtate the 
new rules of Ireland relating to this town of Galway; that 
nothing ſhall be done by the hell *till it has paſſed the 
common- council. Then they ſtate the oath to be admi- 
niſtered; their reſidence; their being Proteſtants ; their 
offer to take the oaths; and the demand of their freedom 
purſuant to the act. But ſaying ſo, does not make it in 
purſuance of the act. | 

+ Then they ſtate that a zhol/ell was held, and that Grubb 


and Marſhall were propounded to be admitted ; and were 


in due manner eledted in conſequence. They plead there- 
ſore juſt as the reſt do. They join with the reſt at leaſt in 


ſaying they were elected, and that they took the oaths agree- 


able to the charter. Upon this plea therefore this was not 
a demand of their freedom in conſequence of the qualifica- 


tion under the act; but they have pleaded that they were 
elected as other perſons, without the act. The ifluepur- _ 
Tues the plea, that they were not elected; and I am 
clearly ſatisfied that this was a proper and not an imma- 


terial iſſue. „ . 
WäiIIEs, Juſtice.— I am clearly of the ſame opinion on 
pect to 
which 


1 , ; ' 
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which the doubts I before entertained are not wum 
There is a confuſion upon the record whether freemen and 
free-burgeſſes are not the fame. But certainly the com- 
mon council-man was a different perſon, and is not in- 
cluded in the act of parliament. The firſt right is by 
election, according to the cuſtom of the borough, and 
where a man is elected, he is in for life, unleſs he commits 
2 forſeiture of his franchiſe. But the a& of parliament 
declaies the freedom ſhall continue only during reſidence, 
As it ſtands on the record, | cannot agree with my bro- 
ther Aſion that the plca of all the defendants is alike. For 
Grubh and Marſhall have , pleaded a title under an act of 
parliament. The others do not. The queſtion therefore 
is, whether there is enough {tated i in the plea to ſhew they 
are intitled under the act of parliament, and have done 
enough to acquire their freedom. If there is enough to 
& P. 488. ) ſhew that, and the iſſue is f joined on the election, it is an 
immaterial iſſue. 

Now they firſt ſtate the qualifications ; next the act of 
parliament : what is the other requiſite for them to do! 
they are. to demand their freedom purſuant to the act. Does 
the plea go to it? The words are, that they offered to 
rake the oaths purſuant to the act of parliament.” This 
was previous to any claim they had by election. But then 

they confound the two rights, by ſaying they elected and 
admitted them: as if the one term applied to one right, 
and the other to the other. They add that they have taken 
the oaths before the mayor and tus of the burgeſſes; but 
joining the burgeſſes was not a neceſſary circumſtance up- ' i © 
on taking the oaths on admiſſion: if they took them before i 
the mayor, they had a right under the act of parliament. a 
I do not therefore think the judgment of outer ſhould pals 0 
againſt them. — There is a ftrong caſe in Strange, 625. 
Rex verſus Harle, which makes me alſo in doubt, whether 
e judgment of ufer on this record will not bar the de- 
Fon: ants title under the act, even if they ſhould apply in a tl 
proper way; unleſs they can ſhew a new /ub/equent ac- 1 
quired right. d 

ASHHURST, Jufice.— ] had a doubt hone a repleader 

upon the fi:i|t title: but the joining iſſue upon the election jc 
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makes the title under the act of parliament unneceſſary. p 
For if they had meant to have relied on that, they would 
have demurred to the replication. _ de 


Further, upon theſe pleadings, the title they have ſet th 
forth in the plea under the act of parliament, is not com- 
| | plete; If Þ: 
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— plete 3 becauſe the 1 qualification of being a Proteſtant, (TP. 489.) 


1d ic. is not a complete, but an inchoate title; which they 
1- had a right to have rendered complete, by taking the pro- 
1- r ſteps before the mayor. Have they taken thoſe ſteps ? 
Yy I they meant to be admitted under the act, they ſhould 
id have given notice of ſuch their intention. But it does not 
ts appear that they applied to the mayor to be admitted under 
nt the act. The contrary rather appears: for the admiſſion 
9. ſet out is, an admiſſion by the mayor and cemmoꝝ- council; 
o- which was an admiſſion under the charter; and not under 
or the act of parliament. Therefore, if there is not a complete 
of title under the act of parliament, judgment of ouſter muſt 
re go againſt them. : | | 
ey Beſides, the court will not grant a repleader, but where 
ne complete juſtice may be anſwered. If a repleader were to 
to be granted, the parties muſt begin from the point of plead- 
an ing where the immateriality begins: the defendants ſay, 
it 1s in the replication. I think the iſſue taken on the re- 
of plication is not an immaterial iſſue. What would be the 
df conſequence of granting a repleader? The relator might 
des reply de novo. He might in that caſe demur; it would be 
to doing nothing more therefore than putting him to demur 
ais for the duplicity of the plea, and the ends of juſtice would 
en not be anſwered. If judgment of outer is given on this 
nd right, it will not make the other title of the defendants 


ht, bad. Therefore I think the judgment ought to be againſt 

en them. | | | | 

but On the ſecond point I concur, that the diſqualification 

p- I of voters for non- reſidence ought not to have been gone 

ore into at the time of election. If upon ſuch a general iſſue 

nt. as non fuit felectus, it could be done, it would be the cauſe (4 P. 490.) 
aſs of endleſs prolixity. h " 


5. Judgment affirmed. ? 
de- As the doctrine of repleader is not generally known,  - 
na the following abſtract of caſes (collected together in Com. 
ac- Dig. V. 5 & 6.) may prove uſeful, as containing a great 1 
deal of matter, thrown into a narrow compals. vel. 210. Dan. 
der In an action againſt huſband and wife, both ought to Ab. 720. 
ion join in plea, and therefore if the wife alone comes and 
ry. pleads, there ſhall be a repleader. . 2 Cro. 28. 
uld So, if the entry be that the huſband and wife come and 
defend the force and injury, and the aforeſaid wife ſaith | 
ſet that ſhe is not guilty. _ Cops 5 5 Com. Dig. 168. 
m- Though the fir? be ſuppoſed by the wife only: as, in 


te; battery againſt huſband and wife, for a battery by the wife. 
| | I h 5 | 90, 


REPLEADERS. ESS. v. 


R. 2 Cro. 288. So, in aſſumpſit againſt huſband and wiſe, upon g 


Vel. 210. wt of the wife dum ſola. 
R. Vel. 20. So, in an action for words ſpoken by the wife only. 


R. x Brownl. So, in battery againſt huſband. and wife and others, if | 


197. the wife and others plead not guilty, and the huſband ſox 
Maut, it will be bad. 
R. 2Cro.239- So, in battery againſt huſband oo wife, if the huſband 
. juſtifies in aid of his wife, and the wife only pleads ſon 
aſſault, it is bad. 
Semb. Cro. Car. So, they ought to 5000 in the averment, and this they are 
594, ready to verify. 
R Cro. El. 3883. But, where the tort is ſ 880 by the wiſe alone; though 
R. Hob. 126. both join in pleading, yet the iffug ought to be, that the 
R. 2 Cro. 5. wife is not guilty; and therefore in trover upon a conver- 


lion by the wife, if the huſband and wife plead that % 


401.) are not guilty it is bad, and a repleader + ſhall be awarded, 
ar. 9255 for it ought to be, that ſhe is not guilty. 
Cro. Car. 417. R. Cont in an action for words by the wife, for both are 
£1 chargeable with a wrong done by the wife. 
= oy nay R. Acc. in action for words by the wife. 


ir chis is not law. Vet in debt againſt them, they may plead, that they do 


Noy, 414. not owe. 

2 Cro. 50. K. The iſſue that they are not guilty cannot by amended, 

Cont. I. Brownl. This after verdict. 

448. 530. But, if the docquet be that the huſband and wife plead 

not guilty, and the roll be that the wife ſaith, omitting the 

hiſbend, it ſhall be amended ; for it is only the miſpriſion 
of the clerk, for the docquet was a warrant to him to enter 
on the roll a plea for both. 


R. Pal. og If the verdict finds that the wife Alone i is guilty, it 4 
Cro. El. 883. R. f _ 111 d. 
1 Lev. 32. an iſſue is misjoined, or or joined on an immaterial point, 


(Vide ante.) Oc. when it is not aided by the Hat. 32 H. 8. a er 
2 Mod. 137. ſhall be awarded. 


K Mod. Ca. 2. 8o, if the iſſue joined is nugatory and void, whereon the 
Hard. 331. court cannot give Judgment. 
R. 1 Leo. 90. So, if the iſſue is concluded to the country, witiere i 
ſhould be to the record, &c. or 2 contra. 
Ray. 458. There ſhall be a repleader of a bar, replication, or 
| rejoinder,” which is bad; for at the firſt defect the replea- 
e er begins. 
2 Salk. 579- By the common law, if an immaterial iſſue was joined, 


the court might award a repleader before trial. 


X Mod. Ca'3z But will not now, where the iſſue Jaws will be 2ided by 


| Salk, 579. the ſtatutes of n. 


So 


, 
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pleader may be awarded upon a demurrer. Bro. Replead. 


| conſent. 1 Leo.” 79. Acc. per 3. J. Periam Cont. 1 Leo. 79. 


be, it will be error. Salk. 579. 


and amounts to e e 


E88. Ve Mg ©» 


So there ſhall not be a repleader where the treſpaſs is 1 Salk. 173- 
confelled, though the iſſue was immaterial. Sw 

+ There may be a repleader after a verdict, _ G P. 477.05 

But generally there ſhall be no repleader upon a demur- Cro. El. 883. 
rer, without the conſent of the parties. Per. 2 J. Rol. gorges TE > 
271. Mo. 461. Agr. Mo. 867. Lat. 147. Adm. 21 THR 
142. Cont. allowed 3 Lev. 440. per Powell Mod. Ca. 102. 5 
R. Sav. 89. 2 Bul. 37. 

Yet, if there be a bad bar, and bad replication, a re- 


39. But Periam ſaid, the roll of that caſe could not be found. 
R. Pl. Com. 128. a. But Periam ſaid, that there it was by 


But in the ſame caſe it is doubted. Sau. 89. Semb. Cro. El. 
318. 1 And. 167. | 
So there ſhall be no repleader, where by the defect in K. Mod. C. 3. 
joining iſſue, there is a diſcontinuance. 
Or the defendant make default at the trial, e he is R. 1 Salk. ar6. 
out of court. *1 5, OW IFN» 

If iſſue be joined in Chancery, and the record ſent into k. I Rol. 287. 
B. R. to be tried, for a defect in the venire facias a replea- ä 
der ſhall be awarded in B. R. and not in Chancery ; for the 
record being in B. R. can never be remanded. 

So anciently a repleader was awarded upon a writ of Per tile 
error, but this is now obſolete. Cont. in FRO and Brown, 2 Lev: Ras | 
b. 152. | V. ante. 

If a repleader be awarded or denied, when it ſhould not R. Mod. Ca. 2 


If a repleader be awarded, th ;udament is quod repla- bid. 
citent, and the freſh pleading begins where the firſt defect 
was. 

There ſhall be no coſts on a repleader. Sed vide ante Ibid. 
441, Se. X 

There ſhall be no repleader where defendant pleads pay- ee v- 
ment, and acceptance in ſatisfaction + of debt on bond, (+ P. je ) | 
and plaintiff takes iſſue on the acceptance. 36. 5 

After inqueſt is taken by default, defendant cannot be N v. 
received to make ſuggeſtion on the roll, for after default Crabb, H. 3 82 
there can be no repleader. 5 

Although an iſſue is immaterial, yet a repleader ſhall not Rex. v. Philips, 
be granted, if'the cauſe can be ended more expeditiouſly ; : 5 7 G. Stra. 
as if the plea be ill, or good in form, thought not in fact, FE 


If plaintiff declares on a leaſe to A. W 1 he lays is 1 Mohun, 


come by aſſignment to deſendant, and he pleads 9 : . N 
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| REPLEADERS 2388. Vo 
© - . did not affign to him, and ifſue is joined, there ſhall be a] 


5 ' Fepleader, for it is an immaterial iſſue. : 1 
SN. In debt on bond, if defendant pleads payment before the 
| e day under a ſcilicet, there ſhall not be a repleader. 
Tron v. Car- If a bond is conditioned for payment of money, on of 
ter, M. 8 G. 2. before 5th of December, and defendant pleads payment on 
Stra- 994 tn of December, and plaintiff replies, and verdi& for 
_ plaintiff, there ſhall be a repleader, for it is an immate- 
_——_ | | 425 

Qu. de hoc? Suppoſe evidence of payment before the day, 
1 is not that payment on the day ? „ 

Rer v. Phi- When the finding on an iſſue does not determine the 
ps. p. 30 G. 2. right, the court ought to award a repleader, unleſs it ap- 


niche ante. Pers from the record, that no manner of pleading the 


2 


4 


matter could avail. 


